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Presidential Documents

Title 3—

The President

{FR Doc. 92-13452
Filed 6-4-02; 10:53 am)
Billing code 3195-01-M

Executive Order 12809 of June 3, 1992

Waiver Under the Trade Act of 1974 With Respect to Albania,
Azerbaijan, Georgia, Kazakhstan, Moldova, Ukraine, and
Uzbekistan

By the authority vested in me as President by the Constitution and the laws of
the United States of America, including section 402(c)(2) of the Trade Act of
1974, as amended (“Act”) (19 U.S.C. 2432(c)(2)), which continues to apply to
Albania, Azerbaijan, Georgia, Kazakhstan, Moldova, Ukraine, and Uzbekistan
pursuant to section 402(d) of the Act, and having made the report to the
Congress required by section 402(c)(2) of the Act, I hereby waive the applica-
tion of sections 402(a) and 402(b) of the Act with respect to Albania, Azerbai-
jan, Georgia, Kazakhstan, Moldova, Ukraine, and Uzbekistan.

ZA

THE WHITE HOUSE,
June 3, 1992.

Editorial note: For the President’s message to Congress and memorandum to the Secretary of State
on trade with these states of the former Soviet Union, see issue 23 of the Weekly Compilation of
Presidential Documents.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health inspection
Service

9 CFR Part 94
{Docket No. 91-045-2]

Movement and Handling of Pork and
Pork Products from Sonora, Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are allowing additional
pork and pork products from Sonora,
Mexico, including fresh, chilled, or
frozen pock and pork products, te transit
the United States for immediate export
to other countries. Additionally, we are
relieving certain restrictions on the in-
transit movement of pork and pork
products from Sonora, Mexico, that are
currently eligible to transit the United
States. We are taking this action based
on investigations indicating that pork
and pork products from Sonora present
a relatively low risk of transmitting hog
cholera, which exists in Mexico. This
action will allow additional movements
of pork and pork products from Sonara,
Mexico, through the United States
without presenting a significant risk of
introducing hog cholere into the United
States.

EFFECTIVE DATE: June 5, 1962

FOR FURTHER INFORMATION CONTACT:
Dr. John H. Blackwell, Senior Staff
Microbiologist, Import-Export Products
Staff, USDA, APHIS, VS, rocom 756-A,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-7834.

SUPPLEMENTARY INFORMATION:

Background

The regulations in @ CFR part 94
(referred to below as the regulations),
among other things, govern the
importation into the United States of

“

pork and pork products in arder to
prevent the introduction intg the United
States of hog cholera. The regulations
also stipulate the conditions under
which animal products and materials
may transit the United States for
immediate export. Prior to the effective
date of this final rule, § 94.15 of the
regulations provided, among other
things, that only animal products and
materials eligible for entry into the
United States could transit the United
States. Section 94.9 of the regulations
sets forth conditions for the entry of
pork and pork products from countries
where hog cholera exists. Among other
things, § 94.9 requires that the pork and
pork products:

(1) Have been treated in accordance
with one of the approved procedures of
this section:

(2} were prepared in an inspected
establishment that is eligible to have is
products imported into the United States
under the Federal Meat Inspection Act;
and

(3) shall be accompanied by a
certificate issued by an official of the
national government of the country of
origin.

On January 31, 1992, we published in
the Federal Register (57 FR 3729-3732,
Docket Na. 91-045] a proposal to amend
§ 94.15 to allow pork and pork products
from Sonora, Mexico, that do not meet
the requirements of § 94.9 for entry into
the United States to transit the United
States for immediate export to other
countries if specific conditions were
met. Those conditions were:

(1) Any person desiring to transport
pork and pork products from Sonora,
Mexico, across the United States for
immediate export would have to first
obtain a permit from the Animal and -
Plant Health Inspection Service (APHIS)
Import-Export Products Staff in
Hyattsville, Maryland: .

(2) The pork and pork products would
have to be sealed in Sonora, Mexico, in
a leakproof container with serially-
numbered seals approved by APHIS:

(3} The person moving the pork or
pork products through the United States
would be required to notify the pork
inspector, in writing, of certain facts
concerning the pork or pork preducts
prior to their arrival in the United
States;

(4} The pork or pork products would
be required to transit the United States
under Customs bond; and

(5) The park or pork products wauld
be required ta be exported from the
United States within the time period
specified on the permit.

Qur proposal invited the submission
of written comments, which were
required to be received on or before
March 2, 1992. We received four
comments. These were from two foreign-
based airlines, a domestic pork industry
group, and a veterinary medical
association. Ona commenter supported
the proposed rule based on the
information provided in the proposal,
two commenters expressed interest in
moving pork and pork products through
the United States under the conditions
set forth in the proposed rule, and one
commenter opposed the proposed rule.
The commenter who opposed the
proposal was concerned that, despite
the proposed safeguards, it would be
possible for pork products from other
Mexican States to be transhipped
through Sonora, and that these pork
products could be diverted once they
were within United States borders,
thereby putting the health and
prosperity of the U.S. park industry at
risk. In the propdsed rule at 57 FR 3729~

- 3732, we cited many factors that would

reduce the risk of the above scenario
actually occurring, including:

(1) Active support by the private
sector represented by the Sonoran Pork
Producers Councik; ,

{2) control of movement of animals
along Highway 15 and Highway 40 by
Ministry of Agriculture and Water
Resources (SARH]) of Mexico inspectors;
and

§{3) enforcement of the Sonoran
prohibition against swine and pork
products from entering Sonora from -
other Mexican Siates. Additionally, as
explaned in the proposal, this rule
requires that the person moving the pork
or pork products through the United
States adhere to strici requirements,
including obtaining a permit from
APHIS, transiting the United States
within a time limit specified on the
permit, and transporting the pork or
pork products in & leakproof container
with serially-numbered seals approved
by APHIS. These actions will enable
APHIS to track and monitor the
movement of the pock or pork products
to determine whether the movement
complies with the regulations. For these
and other reasons explained in the
proposed rule, we have determined that
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this final rule provides sufficient
safeguards to prevent the introduction of
hog cholera into the United States.
Therefore, no changes are made based

. on this comment.

However, we are correcting an error
in the proposed rule of January 31, 1992 .
at 57 FR 3729-3732. Proposed
§ 94.15(b)(2) provides that “[t]he pork
and pork products are sealed in Sonora,
Mexico, in a leakproof container, and
the container remains sealed during the
entire time that it is in transit across the
United States, from the point of arrival
to its exportation.” However, as
explained in the “Supplementary
Information” section of the proposed
rule, we further stipulate that “the pork .
and pork products be sealed in Sonora,
Mexico, in a leakproof container with
serially-numbered seals approved by
APHIS.” Therefore, this document also
corrects proposed § 94.15(b)(2) so that it
is consistent with the “Supplementary
In{ormation" section of the proposed
rule.

Effective Date

This is a substantive rule that relieves
restrictions, and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

Immediate implémentation of this rule is -

necessary to provide relief to those
persons who are adversely affected by
restrictions we no longer find
warranted. Therefore, the Administrator
of APHIS has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12291 and Regulatory
Flexibility Act

This rule has been reviewed in
conformance with Executive Order
12291 and has been determined not to be
a “major rule.” Based on information
compiled by the Department, it has been
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This change to 9 CFR part 94 allows
additional pork and pork preducts from
Sonora, Mexico, including fresh, chilled,
or frozen pork and pork products, to
transit the United States for immediate

" export to other countries. Additionally,

it relieves certain restrictions on the in-
transit movement of pork and pork
products from Sonora, Mexico, that are
currently eligible to transit the United
States. Based on current Mexican
exports of pork and pork products, the
Department does not anticipate a large”
volume of shipments transiting the
United States. Mexico exported 900
metric tons of pork and pork products
worldwide to countries other than the
United States in 1989. This represented
only about 0.03 percent of total world
exports of pork and pork products.
Assuming that Mexico would want to
transit all of its pork and pork products
destined for other countries through the
United States, there would be
approximately 50 truckloads transiting
the United States annually (calculated
using the 900 metric tons exported in
1989 as a parameter and assuming that
each truck load is about 40,000 pounds).
Using the average quoted frieght rates of
$1.97 per mile and a distance of 513
miles between Nogales (Arizona) and
San Diego (California),! the change will
yield a total revenue of about $51,000 to
businesses in the United States. Because
the current Interstate Commerce
Commission regulations forbid Mexican
carriers from hauling the product
beyond the border zone, small,
specialized U.S. transport companies
and brokerage houses will benefit.

At present, Mexico is the third largest
trade partner of the United States. The
United States exported $25 billion worth
of goods and services to Mexico in 1989
and imported $28 billion worth of goods
and services from Mexico. Seventy-five
percent of the total trade was carried
overland by trucks. Mexican pork and
pork products transiting the United
States would represent a small fraction
of the total carried overland by trucks.
However, facilitating export
opportunities for the Mexican port
industry may provide incentives for
continued‘efforts to eradicate hog
cholera from infected Mexican States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a -
substantial number of small entities.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule: {1) Preempts
all State and local laws, regulations, and
policies that are in conflict with this

! This example represents the most likely route
for transit of pork and pork products to other
countries such as Japan, which imports such
products from Mexico.

rule; (2) has no retroactive effect; and (3)
does not require administrative
proceedings before parties may file suit
in court challenging its provisions.

Paperwork Reduction Act

This document contains no new -
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 e¢
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.}

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock
and livestock products, Meat and meat
products, Milk, Poultry and poultry
products.

Accordingly, the regulations in 9 CFR
part 94 are amended as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), NEWCASTLE DISEASE
(AVIAN PNEUMOENCEPHALITIS),
AFRICAN SWINE FEVER, AND HOG
CHOLERA: PROHIBITED AND
RESTRICTED IMPORTATIONS

1. The authority citation for part 94 is
revised to read as follows:

Authority: 7 U.5.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, and 134f; 31 U.S.C. 9701; 42
U.S.C. 4331, 4332; 7 CFR 2.17, 2.51, and
371.2(d).

2: Section 94.15 is amended by
redesignating the introductory
paragraph and paragraphs (a) and (b) as
the introductory text of paragraph (a)
and paragraphs (a}(1) and (a)(2),
respectively, and by adding a new
paragraph (b) to read as follows:

§94.15 Animal products and materials;
movement and handling.

* * * * -

(b) Pork and pork products from
Sonora, Mexico, that are not eligible for
entry into the United States in
accordance with the regulations in this
part may transit the United States for
immediate export if the following
conditions are met:

(1) The person desiring to move the
pork and pork products through the
United States obtains a United States
Veterinary Permit for Importation and
Transportation of Controlled Materials
and Organisms and Vectors (VS Form
16-6). (An application for the permit
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may be obtained from the Import-Export
Products Staff, Veterinary Services,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782.)

(2) The pork and pork products are
sealed in Sonora, Mexico, in a leakproof
container with serially-numbered seals
approved by APHIS, and the container
remains sealed during the entire time
that it is in transit across the United
States, from the point of arrival to its
exportation.

(3) The person moving the pork and
pork products through the United States
notifies, in writing, the Plant Protection
and Quarantine Officer at the United
States port of arrival prior to such
transiting. The notification must include
the following information regarding the
pork and pork products:

(i) Permit number;

(ii) Times and dates of arrival in the
United States;

(iii) Time schedule and route to be
followed through the United States; and

(iv) Serial numbers of the seals on the
containers.

(4) The pork and pork products transit
the United States under Customs bond
and are exported from the United States
within the time limit specified on the
permit. Any pork or pork products that
have not been exported within the time
limit specified on the permit or that have
not been transited in accordance with
the permit or applicable requirements of
this part will be destroyed or otherwise
disposed of as the Administrator may
direct pursuant to section 2 of the Act of
February 2, 1903, as amended (21 U.S.C.
111).

Done in Washington, DC, this 1st day of
June 1992,

Robert Melland,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 92-13067 Filed 6—4-92; 8:45 am)
BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 19 and 20
RIN 3150-AA38

Standards for Protection Against
Radiation

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; confirmation of
effective date for information collection
requirements.

SUMMARY: In a final rule published in
the Federal Register on May 21, 1991 (56

FR 23360), the Nuclear Regulatory
Commission amended 10 CFR parts 2,
19, 20, 30, 31, 32, 34, 35, 39, 40, 50, 61, and
70 to incorporate updated scientific
information and to reflect changes in the
basic philosophy of radiation protection.
The Office of Management and Budget
(OMB) approved the information
collection requirements contined in part
19, “Notices, Instructions, and Reports to
Workers; Inspections,” on January 13,
1992, and approved the information
collection requirements contained in
part 20, “Standards for Protection
Against Radiation,” on January 24, 1992.
OMB approval has not been obtained
for NRC Form 4, Lifetime Occupational
Exposure History, and NRC Form 5,
Occupational Exposure Record for a
Monitoring Period. :
EFFECTIVE DATES: The information
collection requirements contained in

§§ 19.13 (b), (c), and (e} are effective on
January 13, 1992. The information
collection requirements contained in

§§ 20.1101, 20.1202, 20.1204, 20.1206(b),
20.1206(f), 20.1206(g), 20.1301(c),
20.1302(c), 20.1501, 20.1601(c), 20.1603(a)
(7) and (11), 20.1603(a}(9), 20.1603(b),
20.1703(a)(2), 20.1703(a)(3)(iv),
20.1703(a)(4), 20.1703(b){2), 20.1703(d),
20.1901, 20.1902, 20.1904, 20.1905(e),
20.1906(d), 20.1908(e), 20.2002, 20.2006(a),
20.2102(a), 20.2103(a), 20.2105, 20.2107(a),
20.2108 (a) and (b), 20.2109 (a) and (b),
20.2110, 20.2201(a), 20.2201(b), 20.2201(d),
20.2202(a), 20.2202{b), 20.2203(a),
20.2203(b), 20.2204, and appendix F to 10
CFR part 20 §§ 20.1001 through 20.2401
are effective on January 24, 1992.

FOR FURTHER INFORMATION CONTACT:
Charleen T. Raddatz, Division of
Regulatory Applications, Office of
Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
4923745 or Brenda Jo Shelton, Office of
Information Resources Management,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
492-8132.

SUPPLEMENTARY INFORMATION: The
effective date for 10 CFR 19.13,
Notifications and Reports to Individuals,
and 10 CFR part 20 et al.,, Standard for
Protection Against Radiation; Final Rule,
was May 21, 1991, except for the
additional information collection
requirements contained in §§ 19.13 (b),
(c), and (e) and §§ 20.1101, 20.1202,
20.1204, 20.1206(b), 20.1206(f), 20.1206(g).
20.1301(c), 20.1302(c), 20.1501, 20.1601(c),
20.1603(a) (7) and (11}, 20.1603(a)(9),
20.1603(b), 20.1703(a)(2),
20.1703(a)(3)(iv), 20.1703(a)(4),
20.1703(b)(2), 20.1703(d), 20.1901, 20.1902,
20.1904, 20.1905(e), 20.1906(d), 20.1906(e),
20.2002, 20.2006{a), 20.2102(a),20.2103(a),

20.2105, 20.2107(a), 20.2108, (a) and (b),
20.2109 (a) and (b), 20.2110, 20.2201(a),
20.2201(b), 20.2201(d), 20.2202(a),
20.2202(b), 20.2203(a), 20.2203(b), 20.2204,
and appendix F to 10 CFR part 20
§§ 20.1001 through 20.2401 which, as an
additional information collection
burden, were subject to approval by the
Office of Management and Budget. The
information collection requirements
contained in these paragraphs were
approved and became effective on
January 13, 1992, under OMB clearance
number 3150-0044 for part 19, and on
January 14, 1992, under OMB clearance
number 3150-0014 for part 20.
Information collection requirements
contained in §§ 20.2104, 20.2106, 20.2206
(b) and (c) are covered under separate
OMB clearance packages and have not
yet been approved.

Dated at Rockville, Maryland, this 28th day
of May, 1992.

For the Nuclear Regulatory Commission.
Samuel }. Chilk,
Secretary of the Commission. .
[FR Doc. 92-13065 Filed 6-4-92; 8:45 am}
BILLING CODE 7590-01-M

m—

DEPARTMENT OF ENERGY
Economic Regulatory Administration
10 CFR Parts 205 arid 1001

Existing Regulations and Programs;
Regulatory Review

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Final rule.

SUMMARY: The Economic Regulatory
Administation (“ERA") of the
Department of Energy (“DOE") is
revoking five regulations identified in
implementing the President’s January 28,
1992, Memorandum for Certain
Department and Agency Heads on the
subject of “Reducing the Burden of
Government Regulation” (“President’s
Memorandum”). These five regulations
were made unnecessary by Executive
Order 12287 (January 28, 1981) and the
final rule published by ERA on April 3,
1981 (46 FR 20508) which rescinded the
DOE petroleum price and allocation
regulations. Four of the five regulations
revoked by this notice are also no longer
applicable under the getroleum
Overcharge Distribution and Restitution
Act of 1986 (“PODRA™).

EFFECTIVE DATE: June 5, 1992.

FOR FURTHER INFORMATION CONTACT:
Dorothy Hamid, Economic Regulatory
Administration, 820 First Street, NE.,
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suite 810, Washington, DC 20002, (202)
523-3034.

SUPPLEMENTARY INFORMATION:
L. Background

On January 28, 1992, the President
issued the President's Memorandum
which, among other things, required a
review of existing regulations and
programs with the objectives of reducing
the burden of regulation and promoting
economic growth to the extent that the
law allows. The regulations were to be
reviewed, with opportunity for public
input, using the following standards:

(a) The expected benefits to society of
any regulation should clearly outweigh
the expected costs it imposes on society.

{b) Regulations should be fashioned to
maximize net benefits to society.

{c) To the maximum extent possible,
regulatory agencies should set
performance standards instead of
prescriptive command-and-control
requirements, thereby allowing the
regulated community to achieve
regulatory goals at the lowest possible
costs.

(d) Regulations should incorporate,
market mechanisms to the maximum
extent possible.

(e} Regulations should provide clarity
and certainty to the regulated
community and should be designed to
avoid needless litigation.

The President's Memorandum further
directs that, to the maximum extent
permitted by law, and as soon as
possible, an agency propose repeal or
modifications in existing regulations to
bring them into conformity with the
foregoing standards. .

Pursuant to the President’s
Memorandum, ERA conducted a review
of existing regulations over which ERA
has primary responsibility for
administering. ERA has identified five
(5) regulations made unnecessary by the
January 28, 1981 Executive Order and
the April 1981 revocation notice in
conformance therewith, which
decontrolled crude oil price and
allocation regulations contained in the
Emergency Petroleum Allocation Act
(*EPAA"), the Economic Stabilization
Act (“ESA") and the Department of
Energy Organization Act (“"DOEOA").
Four of the five regulations revoked by
this notice are additionally no longer
applicable under PODRA, which limits
the time periods for the commencement
of civil enforcement actions by the ERA.

On March 2, 199%. the DOE published
a Notice of Inquiry and Public Hearing
(57 FR 7327) which elicited public
comments on, inter alia, these specific
regulations. Although a number of
comments were received from the
public, no comments were received

relating to the regulations identified by
the ERA. '

11. Provisions Revoked

10 CFR 205.191, a provision setting
forth the procedures to be used for a
Notice of Probable Violation (*"NOPV"),
is being revoked because issuance of an
NOPV to commence an enforcement
action was entirely discretionary. See
also 10 CFR 205.192(b). In fact, the ERA
has not issued any NOPV for ten year or
more. More importantly, however,
PODRA, enacted in 1986, defines the
term “commencement of civil
enforcement action” as (1) the signing
and issuance of a proposal remedial
order against any person for filing with
the Office of Hearings and Appeals of
the Department of Energy; or (2} the
filing of a complaint with the
appropriate district court of the United
States. Therefore, under the terms of
PODRA, the NOPV is no longer an
option for formally commencing an
enforcement proceeding and 10 CFR
205.191 is therefore unnecessary.

10 CFR 205.199D, sets forth the
procedures to be used for the issuance
of an Interim Remedial Order for
Immediate Compliance (“IROIC"). This
procedure was also discretionary and is
being revoked because it provides a
mechanism for dealing with continuing
or future violations. The President’s
January 28, 1981 executive order and
subsequent final agency rule revoking
all the price and allocation regulations
make such preventive actions obsolete.
Further, the PODRA precludes use of an
IROIC to commence a civil enforcement
action.

10 CFR 205.199E, a provision setting
forth the procedures to be used for a
Notice of Proposed Disallowance,
Proposed Order of Disallowance and
Order of Disallowance, is being revoked
because authority for the ERA to issue
such notices no longer exists under the
provisions of PODRA. In addition, such
proposed orders related to transfer
pricing issues arising from refiner
pricing audits, and the last such case
was completed and resolved more than
six years ago. This regulation is,
therefore, unnecessary.

10 CFR, part 205, subpart G, 205.90 et

seq., covers, inter alia, applications by

motor gasoline retail sales outlets
relating to the firm's supply obligation
and the use of multiple allocation
fractions by suppliers of allocated
products. Because the underlying
allocation regulations to which an
application would be addressed were
rescinded by the President's Executive
Order of January 28, 1981, these
regulations are unnecessary and hereby
rescinded.

10 CFR part 1001 contains § 1001.1
and Delegation No. 02044 as an
appendix thereto. Section 1001.1
specifies the separation of regulation
preparation functions and enforcement
functions within the Economic
Regulatory Administration. Inasmuch as
the authority of the ERA to promulgate
petroleum allocation and pricing
regulations no longer exists and the
separation of the functions required
under the DOEOA was effected through
Delegation No. 0204-4, this part is
unnecesssary. Furthermore, since
responsibility for preparing and
administering natural gas regulations
which remain in force was transferred in
January 1989 from the ERA to the Fossil
Energy division of DOE (Delegation No.
0204-127; 54 FR 11437, March 20, 1989),
there is no reason to maintain this part.

List of Subjects
10 CFR Part 205

Administrative practice and
procedure, Petroleum allocation.
Petroleum price regulations.

10 CFR Part 1001

Organization and functions
(Government agencies).

Issued in Washington, DC, on May 21, 1992.
Chandler L. van Orman,

Acting Administrator, Economic Regulatory
Administration.

For the reasons set forth in the
preamble and under authority of 5 U.S.C -
301, 42 U.S.C. 7191, 7254, title 10, chapter
11, of the Code of Federal Regulations is
amended as set forth below:

PART 205—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

1. The authority citation for part 205
continues to read as follows:

Authority: Emergency Petroleum Allocation
Act of 1973, Public Law 93-159, Federal
Energy Administration Act of 1974. Public
Law 93-275; E. O. 11790, 39 FR 23185.

Subpart G—{Amended]

2. Subpart G (sections 205.90-205.98)
is removed.

Subpart O—[Amended]

3. In subpart O, §§ 205.191, 205.199D
and 205.199E are removed.

PART 1001—SEPARATION OF
REGULATORY AND ENFORCEMENT
FUNCTIONS WITHIN THE ECONOMIC
REGULATORY ADMINISTRATION

4. Part 1001 is removed.
[FR Doc. 82-13110 Filed 6-4-92; 8:45 am])
BILLING CODE 6450-01-M
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Office of Conservation and
Renewable Energy

10 CFR Parts 417, 445, 456, and 490

Existing Regulations and Programs;
Regulatory Review

AGENCY: Office of Conservation and
Renewable Energy, DOE.

ACTION: Final rule.

SUMMARY: The Department of Energy
Office of Conservation and Renewable
Energy is eliminating the regulations
codified at 10 CFR part 417, entitled
*Wind Energy Technology Application
Program; 10 CFR part 445, entitled
“Industrial Energy Conservation
Program”; 10 CFR part 4586, entitled
“Energy Conservation Service Program”;
and 10 CFR part 490, entitled
“Emergency Building Temperature
Restrictions.” The statutory bases for
these regulations no longer exist.

EFFECTIVE DATE: June 5, 1992.

FOR FURTHER INFORMATION CONTACT:
Simon Sidamon-Eristoff, U.S.
Department of Energy, room 6C-018,
1000 Independence Avenue SW.,
Washington, DC 20007, (202) 586-0087.
SUPPLEMENTARY INFORMATION: The
regulations codified at 10 CFR part 417,
entitled “Wind Energy Technology
Application Program,” are being
eliminated because the statutory
authority for these regulations has
lapsed pursuant to 42 U.S.C. 9205(i).

The regulations codified at 10 CFR
part 445, entitled “Industrial Energy
Conservation Program,” are being
eliminated because the statutory
authority for these regulations, 42 U.S.C.
6341-6346, was repealed by section
3101(b) of the Omnibus Budget
Reconciliation Act of 1986, Public Law
99-509 (October 21, 1986), 100 Stat. 1874,
1888.

The regulations codified at 10 CFR
part 456, entitled “Energy Conservation
Service Program,” are being eliminated
because the statutory authority for these
regulations has lapsed pursuant to 42
U.S.C. 8229 and section 201(c) of the
Conservation Service Reform Act of
1986, Public Law 99412 (August 28,
1986}, 100 Stat. 932, 943.

The regulations codified at 10 CFR
part 490, entitled “Emergency Building
Temperature Restrictions,” are being
eliminated because the statutory
authority for these regulations has
lapsed pursuant to section 104(b) of the
Energy Policy and Conservation
Amendments Act of 1985, Public Law
99-58 (July 2, 1985), 99 Stat. 102, 104. The
regulations at 10 CFR part 490 may also
be eliminated because Presidential ,
Proclamation No. 4667, 44 FR 40629 (July

10, 1979), directing the issuance,
implementation, and effectiveness of
these regulations, which Presidential
Proclamation was extended by ‘
Presidential Proclamation No. 4750, 45
FR 26019 (April 15, 1980) and further
extended by Presidential Proclamation
No. 4813, 46 FR 3489 (January 13, 1981),
was rescinded ! by Presidential
Proclamation No. 4820, 46 FR 12941
(February 17, 1981).

List of Subjects in 10 CFR Parts 417, 445,
456, and 490

Energy conservation.

Issued in Washington, DC on May 29, 1992,
B. Reid Detchon,
Principal Deputy Assistant Secretary,
Conservation and Renewable Energy.

For the reasons set forth in the
preamble and under authority of 5
U.S.C. 301, 42 U.S.C. 7191, 7254, title 10,
chapter II, of the Code of Federal
Regulations is amended as set forth
below:

PART 417—WIND ENERGY
TECHNOLOGY APPLICATION
PROGRAM

1. Part 417 is removed.

PART 445—INDUSTRIAL ENERGY
CONSERVATION PROGRAM

2. Part 445 is removed.

PART 456—ENERGY CONSERVATION
SERVICE PROGRAM

3. Part 456 is removed.

PART 490—EMERGENCY BUILDING
TEMPERATURE RESTRICTIONS

4. Part 490 is removed.

[FR Doc. 92-13108 Filed 6-4-92: 8:45 am|]
BILLING CODE 6450-01-M

FEDERAL DEPOSI'T INSURANCE
CORPORATION

12 CFR Part 304
RIN 3064-AA61
Forms, Instructions and Reports

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) has
revised its regulations which identify
and describe two “report of condition”

110 CFR 490.2 provided that the regulations at 10
CFR part 490 “may be terminated or suspended by
the President at any time.”

“forms which must be used by insured

banks to report information to the FDIC.
The two forms are the Consolidated
Reports of Condition and Income and
the Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks. The revision has been made to
bring these regulations into conformity
with section 122 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA) and to replace
outdated information in the former
section with current information. The
list of forms has also been revised
accordingly. ‘ ‘

Section 122 of the FDICIA requires the
federal banking agencies to adopt
regulations requiring the annual
reporting of information on loans to
small businesses and small farms by
insured depository institutions in their
reports of condition. The Federal
Financial Institutions Examination
Council (FFIEC) has separately
published for comment a proposal
identifying the small business and small
farm loan information that insured
depository institutions would be
required to report annually.

DATES: Effective July 6, 1992.
However, the actual collection of
small business and small farm lending
information in the reports of condition
filed by insured depository institutions
will not begin until the FFIEC adopts
final reporting requirements for such

information.

FOR FURTHER INFORMATION CONTACT:

- Robert F. Storch, Chief, Accounting

Section, Division of Supervision, (202)
898-8906, or J. William Via, Jr., Counsel,
Legal Division, Federal Deposit
Insurance Corporation, 550 17th Street,
NW,, Washington, DC 20429.

SUPPLEMENTARY INFORMATION: Section
122 of the FDICIA requires the FDIC and
the other federal banking agencies to
“prescribe regulations requiring insured
depository institutions to annually '
submit information on.small businesses
and small farm lending in their reports
of condition.” As defined in section 3(c)
of the Federal Deposit Insurance Act (12
U.S.C. 1813(c)), “{tlhe term ‘insured
depository institution’ means any bank
or savings association the deposits of
which are insured by the FDIC", and
also includes an insured U.S. branch of
a foreign bank. Thus, the reports of
condition to which section 122 applies
are the Consolidated Reports of
Condition and Income filed by insured
commerical banks and FDIC-supervised
savings banks, the Thrift Financial
Report filed by savings associations,
and the Report of Assets and Liabilities
of U.S. Branches and Agencies of
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Foreign Banks filed by insured U.S.
branches of foreign banks. (The Thrift
Financial Report is not filed by any
institution for which the FDIC is the
primary federal regulator.) Section 122
further provides that the agencies’
regulations “shall require insured
depository institutions to submit such
information as the agency may need to
assess the availability of credit to small
businesses and small farms.”

Section 1008(c) of the Federal
Financial Institutions Examination
Council Act of 1978 (12 U.S.C. 3305(c))
directs the FFIEC to “develop uniform
reporting systems for federally ¢
superviged financial institutions.” Thus,
under the auspices of the FFIEC, the
FDIC and the other federal banking
agencies have developed proposed
changes to the reports of condition filed
by insured depository institutions in
order to carry out the statutory mandate
of section 122, The FFIEC has published
these proposed changes to solicit public
comment on the information that such
institutions would be required to submit
annually to the agencies on small
business and small farm lending. (See 57
FR 21409, May 20, 1992.) Nevertheless, to
comply with section 122, the FDIC must
also make conforming amendments to
its regulations on reports of condition.

Part 304 of the FDIC's regulations {12
CFR part 304) was issued pursuant to
section 552 of title 5 of the United States
Code {5 U.S.C. 552}, which requires each
agency to make available to the public
information pertaining to the description
of forms available or the places at which
forms may be obtained, and instructions
as to the scope and content of reports
and other submittals. In particular,

§§ 304.4 and 304.5(d) (12 CFR 304.4 and
304.5(d)) address the Consolidated
Reports of Condition and Income and
the Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks, respectively. The FDIC is
therefore revising these two sections of
its regulations to bring them into
conformity with section 122 of FDICIA.

In addition, a review of § 304.4
revealed that it contained outdated
information about the Consolidated
Reports of Condition and Income. This
section of the regulation (and the related
portion of appendix A to part 304—List
of Forms) contained information on
report forms for savings banks and other
references that were obsolete. Section
304.4 and appendix A were therefore
revised to remove the outdated
information and replace it with current
information.

Regulatory Factors

After considering the public
comments that will be received in

response to the May 20, 1992,
publication of a notice of its proposal,
the FFIEC will be adopting final
reporting requirements for small
business and small farm lending
information in the reports of condition
filed by insured depository institutions
pursuant to section 122 of FDICIA. As a
consequence, the revised rule contained
herein does not in and of itself require
any action by FDIC-supervised insured
depository institutions beyond what the
FFIEC will be requiring them to perform.
This regulatory revision by the FDIC
serves only to bring §§ 304.4 and
304.5{d) of the FDIC's regulations into
conformity with the statutory
requirement of section 122 of FDICIA
and to update and correct section 304.4.
Therefore, in accordance with the
Administrative Procedure Act (5 U.S.C.
553), the Board of Directors may waive
notice of proposed rulemaking and
public comment,

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Board of Directors hereby certifies that
the revised rule will not have a
significant economic impact on a
substantial number of small entities
because the rule does not impose any
actions or requirements on FDIC-
supervised insured depository
institutions other than what wiil be
imposed on such institutions upon the
FFIEC's adoption of final reporting
requirements for small business and
small farm lending pursuant to section
122,

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.), the current Consolidated Reports
of Condition and Income required of
FDIC-insured state nonmember
commercial and savings banks and the
Report of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks
required of FDIC-supervised insured
U.S. branches of foreign banks have
been submitted to, and approved by, the
Office of Management and Budget

{“OMB"). (OMB Control Numbers 3064

0052 and 7100-0032, respectively.) Upon
the adoption by the FFIEC of final
reporting requirements for small
business and small farm lending, the
FDIC will submit the reporting changes
to the Consolidated Reports of
Condition and Income to OMB for its
review. Similarly, the Federal Reserve
Board, which collects and processes the
Report of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks
on behalf of FDIC-supervised insured
branches, will submit the reporting
changes to this report to OMB for its
review.

List of Subjects in 12 CFR Part 304

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Foreign banking,
Freedom of information, Reporting and
recordkeeping requirements.

Accordingly, the FDIC hereby amends
12 CFR part 304 as follows:

PART 304—FORMS, INSTRUCTIONS
AND REPORTS

1. The authority citation for part 304 is
revised to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 1817, 1818,

1819, 1820; Public Law 102-242, 105 Stat. 2251

(12 U.S.C. 1817 note}.

2. Section 304.4 is revised to read as
follows:

§ 304.4 Reports of condition and income.

Forms FFIEC 031, 032, 033, and 034:
Consolidated Reports of Condition and
Income. Forms FFIEC 031, 032, 033, and
034 are quarterly reports, for insured
state nonmember banks (except District
banks) of different asset sizes or with
foreign offices, as appropriate, in the
form of an income statement,a
reconciliation of changes in total equity
capital accounts, and a balance sheet of
the reporting bank. Supporting
schedules request additional detail with
respect to charge-offs and recoveries,
income from international operations,
specific asset and liability accounts, off-
balance sheet items, past due and
nonaccrual assets, information for
assessment purposes, and risk-based
capital. Reporting banks must also
submit annually such information on
small business and small farm lending
as the FDIC may need to assess the
availability of credit to these sectors of
the economy. In addition, insured state
nonmember savings banks must file
quarterly a supplemental schedule
which primarily contains interest rate
sensitivity data. Consolidated Reports of
Condition and Income must be prepared
in accordance with the appropriate
instructions contained in the Federal
Financial Institutions Examination
Council booklet entitled “Instructions—
Consolidated Reports of Condition and
Income.” All insured state nonmember
banks {except District banks) shall file
their completed reports either
electronically, on diskette, or in hard
copy (paper) form with the appropriate
collection agent for the FDIC as
designated in the materials
accompanying the report forms each
quarter. The report forms, the
instructions for completing the reports,
and the accompanying materials will be
furnished to all insured state
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nonmember banks (except District
banks) by, or may be obtained upon
request from, the Call Reports Analysis
Unit, Division of Supervision, FDIC,
Washington, DC 20429.

3. In § 304.5(d), a new sentence
is added between the first and second
sentences to read as follows:

§304.5 Other forms.

{d)* * * Insured branches must also
submit annually such information on
small business and small farm lending
as the FDIC may need to assess the
availability of credit to these sectors of
the economy. * * *

* * * L -

4. In appendix A to part 304-—List of
Forms, the entry for “Form 8040/25:
Consolidated Reports of Income and
Condition for Savings Bank” is removed,
and, in the entries for forms “FFIEC 031,
FFIEC 032, FFIEC 033, and FFIEC 034:
Consolidated Reports of Condition and
Income”, the reference “304.4(a)" in the
third column is revised to read “304.4".

By order of the Board of Directors.

Dated at Washington, DC, this 28th day of
May, 1992.

Federal Deposit Insurance Corporution
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 82-13103 Filed 6-4-02; 8:45 aml
BILLING CODE 6714-01-M

12 CFR Part 337
RIN 3064-AAB0

Unsafe and Unsound Banking
Practices

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: This final rule implements
section 301 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA). Section 301 amends
section 29 of the Federal Deposit
Insurance Act (FDI Act) and adds a new
section 28A. As amended, section 29 -
prohibits undercapitalized institutions
from accepting funds obtained, directly
or indirectly, by or through any deposit
broker for deposit into one or more
deposit accounts. Adequately
capitalized institutions may accept such
funds only if they first obtain a waiver
from the FDIC. Well capitalized
institutions may accept such funds
without restriction. Section 29, as
amended, also limits the rates of interest
that may be offered by insured
depository institutions that are
undercapitalized or adequately

cabitalized. Section 29A requires a

deposit broker to notify the FDIC of its
status as a deposit broker before
soliciting or placing deposits with an
insured depository institution. The FDIC
may require deposit brokers to maintain
records relating to the deposits placed
for each insured depository institution
and to periodically submit those reports
to the FDIC. FDICIA requires the FDIC
to adopt final regulations to carry out
the amendments made under section -. '
301. Such regulations are required to -
become effective not later than 180 days.
after the date of enactment of FDICIA,
that is, not later than June 16, 1992.

This final rule defines and clarifies
key terms used in the statute. It
describes the application process
whereby adequately capitalized insured
depository institutions may obtain a
waiver from the FDIC authorizing the
acceptance of funds obtained by or
through a deposit broker. This final rule
also prescribes the form and content of
the notice which deposit brokers must
file with the FDIC and imposes related
recordkeeping requirements on deposit
brokers.

The FDIC invites any interested party
to inform the FDIC of difficulties
uncountered as a result of the final rule.
Suggestions for ways to improve
implementation so as to lessen any
unnecessary adverse impact are
welcome.

EFFECTIVE DATE: This final rule becomes
effective on June 16, 1992.

FOR FURTHERNFORMATION CONTACT:
William G. Hrindac, Examination
Specialist, Division of Supervision, (202}
808-6892 or Valerie Jean Best, Counsel,
Legal Division, {202) 898-3812, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION: The
order of discussion in this section is as
follows. First, the statutory provisions
governing brokered deposits are
described. Second, the FDIC's March 24,
1992 proposal for implementing those
statutory provisions is discussed. Third,
the comment letters received in
response to the proposal are
summarized. Fourth, a summary of the -
final rule is provided.

L. Statutory Provisions

Statutory Provisions Limiting the
Acceptance of Brokered Deposits and
the Payment of Significantly Higher
Interest Rates

Prior to the enactment of FDICIA,
section 29 of the FDI Act prohibited
“troubled” institutions from accepting
funds obtained, directly or indirectly, by
or through any deposit broker for
deposit into one or more deposit

accounts. (For ease of reference, such
funds are referred to an “brokered
deposits” in this discussion and in the
final rule). A “troubled™ institution was
defined by statute to mean any insured
depository institution that did not meet
the minimum capital requirements -
applicable with respect to such
institution (f.e., an “undercapitalized”

institution). Renewals and rollovers of

any amount on deposit in any such
accounts were treated as an
“acceptance” of funds under the statute.
The term “deposit broker” was
broadly defined to mean (1) “any person
engaged in the business of placing

‘deposits, or facilitating the placement of

deposits, of third parties with insured
depository institutions or the business of
placing deposits with insured depository
institutions for the purpose of selling
interests in those deposits to third
parties” and, (2) “an agent or trustee
who establishes a deposit account to
facilitate a business arrangement with
an insured depository institution to use

“the proceeds of the account to fund a

prearranged loan.” Several exceptions
to this definition were set out in the,
statute. Most of the exceptions
concerned depositors acting in certain,
specifically described, fiduciary
relationships (e.g., the trust department
of an insured depository institution, the
trustee of a'pension plan or other
employee benefit plan, the trustee of a
testamentary account, the trustee of an
irrevocable trust, etc.).

The FDIC was authorized to waive the
prohibition on the acceptance of
brokered deposits on a case-by-case
basis upon a finding that the acceptance
of such deposits did not constitute an
unsafe or unsound practice with respect
to the institution applying for a waiver.
The FDIC was also authorized to
exempt-certain insured depository
institutions for which the FDIC had been
appointed as conservator.

Prior to the enactment of FDICIA,
section 29 regulated the interest rates
that troubled institutions could offer.
The restrictions on interest rates were
achieved through the definitions
employed in the statute. More
specifically, the term “deposit broker”
was defined to include “any insured
depository institution, and any
employee of any insured depository
institution, which engages, directly or
indirectly, in the solicitation of deposits
by offering rates of interest (with respect
to such deposits) which are significantly
higher than the prevailing rates of
interest on deposits offered by other
insured depository institutions having
the same type of charter in such
depository institution’s normal market
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area.” The phrase “normal market area”
was not defined by the statute, but
generally it was construed by the FDIC
to mean the area in which an institution
was advertising a particular type of
deposit. o
As a result of this definitional
provision, an insured depository
institution and its employee(s), were
deemed to be deposit brokers if they
solicited deposits by offering interest
rates that were significantly higher than
the prevailing rates offered in the
institution’s normal market area. Since
troubled institutions were not permitted
to accept deposits obtained through any
deposit broker absent a waiver from the
FDIC, troubled institutions could not
solicit deposits by offering rates that
were significantly higher than the
prevailing rates unless they first
obtained a waiver. This provision was
intended to prohibit “the solicitation of
deposits by in-house salaried employees
through so-called money-desk
operations.” H.R. Conf. Rep. No. 101~
222, 101st Cong., 18t Sess. 402 (1989). It
addressed a concern that emerged
during various hearings—namely, that
brokered deposit restrictions could be
easily circumvented by in-house
solicitation or general newspaper
advertising of high rates. See “Problems
of the Federal Savings and Loan
Insurance Corporation: Hearings Before
the Committee on Banking, Housing, and
Urban Affairs of the United States
Senate,” (part II) 101st Cong., 1st Sess.
230-231 (1989) (statement of Mr.
Seidman); “Insured Brokered Deposits
and Federal Depository Institutions:
Hearing Before the Subcommittee on
General Oversight and Investigations of
the Committee on Banking, Finance, and
Urban Affairs of the House of
Representatives,” 101st Cong., 1st Sess.
17 (1989) (statement of Mr. Murkowski),
id. at 60-61 (statement of Mr. Fleischer).
Section 301 of FDICIA, entitled
“Limitations on Brokered Deposits and
Deposit Solicitations,” significantly
expands the current limitations on
brokered deposits. Under the statutory
scheme created by FDICIA, “‘well
capitalized” insured depository
institutions may accept, renew, or roll
over brokered deposits without first
obtaining a waiver from the FDIC.
However, “adequately capitalized”
insured depository institutions are
prohibited by FDICIA from accepting,
renewing, or rolling over brokered
deposits unless they first obtain a
waiver from the FDIC.
“Undercapitalized” insured depository
institutions are prohibited from
accepting, renewing, or rolling over
brokered deposits. Upon the effective

date of this final rule, the FDIC will no
longer have the authority to grant
undercapitalized institutions a waiver
authorizing the acceptance of brokered
deposits. (There is, however, a limited
exception for insured depository
institutions for which the FDIC has been
appointed conservator.)
Undercapitalized institutions that are
currently accepting brokered deposits
pursuant to a waiver issued by the
FDIC, will be prohibited from accepting
further deposits upon the effective date
of this final rule.

FDICIA expands the interest rate
restrictions set out in section 29 of the
FDI Act. FDICIA increases the number
of institutions that are subject to the
interest rate restrictions due to the fact
that the prohibitions contained in
section 29, as amended, now apply to
adequately capitalized institutions as
well as undercapitalized institutions. In
addition, FDICIA eliminates the FDIC's
authority to exempt an institution
(whether adequately capitalized or
undercapitalized) from the interest rate
restrictions through a waiver.

Undercapitalized institutions are
prohibited under FDICIA from soliciting
deposits by offering rates of interest that
are significantly higher than the
prevailing rates of interest on insured
deposits (1) in such institution’s normal
market areas; or (2} in the market area
in which such deposits would otherwise
be accepted. Adequately capitalized
institutions that accept brokered
deposits pursuant to a waiver from the
FDIC are prohibited from paying a rate
of interest on such funds which, at the
time that such funds are accepted,
renewed, or rolled over, significantly
exceeds (1) the rate paid on deposits of
similar maturity in such institution’s
normal market area for deposits
accepted in the institution’s normal
market area; or (2) the “national rate”
paid on deposits of comparable maturity
for deposits accepted outside the
institution's normal market area. The
“national rate” is to be established by
the FDIC. FDICIA does not impose
interest rate restrictions on well
capitalized institutions.

FDICIA retains unchanged the

definition of “deposit broker” currently

set out in section 29 of the FDI Act.
Consequently, the term “deposit broker”
continues to include any insured
depository institution, and any
employee of any insured depository
institution, which, directly or indirectly,
solicits deposits by offering rates of
interest which are significantly higher
than the prevailing rates of interest
offered by other insured depository
institutions having the same type of

charter in the offering depository
institution’s normal market area. The
apparent effect of this provision is to
limit the rate of interest an adequately
capitalized institution may offer on this
type of deposit, as well as those
obtained through a third-party
intermediary.

The FDIC recognizes the circularity of
the law that says solicitation of deposits
by offering significantly above market -
rates of interest makes those deposits
brokered funds, and an adequately
capitalized institution, even with a FDIC
waiver, cannot pay a rate of interest on
brokered funds that significantly
exceeds market rates. This, however,
seems to be the clear result of the
statutory language and the consequence
is that a merely adequately capitalized
institution can never solicit deposits by
offering rates of interest which are
significantly more than the relevant
local or national rate.

Statutory Restrictions Applicable to
Deposit Brokers

FDICIA provides that deposit brokers
are prohibited from soliciting or placing
any deposit with an insured depository
institution unless the broker has
provided the FDIC with written notice
that it is a deposit broker. The form and
content of the written notice may be
prescribed by the FDIC. The FDIC is
authorized to require, by regulation,
each deposit broker to maintain
separate records relating to the total
amounts and maturities of the deposits
placed by such broker for each insured
depository institution. The FDIC may
also require each deposit broker to file
separate quarterly reports with the FDIC
relating to the total amounts and
maturities of the deposits placed by the
broker for each depository institution
during the applicable quarter.

The FDIC is authorized to impose by
regulation or order, such additional
restrictions on the acceptance of
brokered deposits by any institution as
the FDIC may determine to be
appropriate.

I1. Description of Proposed Rule

On March 24, 1992, the FDIC adopted
a proposed rule designed to implement
the new statutory scheme for regulating
brokered deposits as prescribed in
amended section 29 and new section
29A of the FDI Act. (57 FR 11442, April 3,
1992.) For the most part, the proposed
rule tracked the language of the statute.
The proposed rule did, however, offer
definitions for the terms “well
capitalized,” “adequately capitalized,”
and “undercapitalized.” In order to fully
effectuate the interest rate restrictions
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imposed by FDICIA, the proposed rule

~outlined a method of calculating the
“national rate” created by FDICIA. In
addition, the proposed rule clarified the
meaning of *'significantly higher” as it
relates to the interest rate restrictions.
The proposed rule described a waiver
application process. Finally, the
proposed rule outlined registration.and
recordkeeping provisions applicable to
deposit brokers. The specific provisions
of the proposed rule are descrlbed in
more detail below.

Capital Level Definitions

The new statutory scheme for
brokered deposits tracks the language of
other provisions of FDICIA calling for
progressively more stringent restrictions
and supervision as capital levels
decline. Thus, well capitalized
institutions may accept brokered
deposits without restriction. Adequately
capitalized institutions may accept
brokered deposits if they first obtain a
waiver from the FDIC. Undercapitalized
institutions may not accept brokered
deposits. The term “well capitalized”
and “adequately capitalized” are not
defined in section 29, as amended.
However, those terms are the same as
found in section 38 of the FDI Act
dealing with prompt corrective action.
Further, section 29, as amended,
indicates that the terms
“undercapitalized” is to have the same
meaning provided in section 38 of the
FDI Act.

The precise regulatory definitions of
the different capital levels identified in
section 38 are currently being developed
in consultation with the other Federal
banking agencies. They will not be
available until some time beyond the
date when final regulations
implementing the new brokered deposit
restrictions must be in place. For
consistency and in keeping with the
evident intent of Congress, the FDIC
intends to adopt the section 38 ~
definitions of capital levels when they
become effective.

In the interim, the proposed regulation
defined "“well capitalized” to mean an
institution whose leverage and risk-
weighted capital ratios are at least one
to two percentage points higher than
otherwise currently required by
applicable regulations. The FDIC stated
in the proposed rule that it intended to
adopt a precise percentage point and
possibly other elements, but desired to
receive the comments of interested
persons before selecting the appropriate
measure. In addition, the proposed rule
provided that a “well capitalized”
institution must be CAMEL- or MACRO-
rated 1 or 2 and may not be under any
outstanding order or written direction to

achieve a specific higher level of capital.
An “adequately capitalized” institution
was defined as one that fails to meet the
standard for “well capitalized” but is
not “undercapitalized.” An
“undercapitalized” institution was
defined as one that fails to meet any
regulatory minimums after giving effect
to any chargeoffs or other capital
reductions directed by a federal or state
regulator, and would have included any
institution which had been directed to
achieve a specific higher level of capital
and had not yet met that higher capital -
level. An exception was created for any
institution that met the minimum
regulatory capital requirements but had
been directed or advised to achieve a
specific higher level of capital. Such an
institution would have been considered
adequately capitalized if (1) it had
committed to and was in compliance
with a plan designed to achieve the
specific higher level of capital directed
or otherwise required, and (2) the plan
had been accepted in writing by the
regulator requiring the specific higher
level of capital.

The definition of “well capitalized”
has been changed in the final rule so as
to exclude any institution thatis in a
“troubled condition”. For purposes of
this final rule, the term “troubled

- condition” is defined by reference to

regulations issued pursuant to section 32
of the FDI Act. The definition of
“undercapitalized” has also been
changed in the final rule;
“undercapitalized” is determined solely
by failing to meet the regulatory
minimums. An adequately capitalized
institution is in between and if in a
“troubled condition,” the FDIC will
consider its performance and
commitment to a cofrective program in
deciding whether to grant a brokered
deposit waiver. The criteria as originally
proposed and summarized in the
preceding paragraph are likely to be part
of any waiver conditions (i.e,
compliance with a capital restoration
plan accepted in writing by the
applicable regulator).

The Board intends to lower or
eliminate the leverage capital
component from the definitions of “well
capitalized,” “adequately capitalized,”
and “undercapitalized,” after the risk
based capital standards have been
revised by each Federal banking agency
to take into account interest rate risk as
required by section 305 of FDICIA, and
after experience has been gained with
such standards. We acknowledge the
requirements of section 38(c}) of the FDI
Act and would comply with those

requirements, to the extent they apply,

before taking any such action.? '

Interest Rate Limitations
Although an adequately capitalized

institution may accept brokered deposits
with a waiver from the FDIC, it may not

_pay a rate of interest on such deposits

which, at the time that such deposits are
accepted, significantly exceeds (1) the
rate paid on deposits of similar maturity
in such institution's normal market area
for deposits accepted in its normal
market area, or (2} the “national rate”
paid on deposits of comparable maturity
for deposits accepted outside the
institution's normal market area.

.The FDIC examined several
alternatives for purposes of establishing
the “national rate.” First, the FDIC
considered periodically surveying

markets throughout the country and

compiling and publishing rates for
deposits of various maturities. The
second alternative examined was
reference to publications that currently
publish deposit rates. A third possible
approach was to tie the national rate to
comparable Treasury securities with
some additional margin.

The alternative selected for inclusion
in the proposed rule was based on
Treasury securities. The proposed rule
provided that the national rate would be
determined by reference to the current
yield of similar maturity U.S. Treasury
obligations published daily plus 100
basis points, or 150 basis points in the
case of any deposit at least half of
which is uninsured (wholesale deposits).

The final rule continues to provide
that the national rate will be computed
by reference to comparable Treasury
securities. However, the method of
calculating the national rate has been
simplified. Ordinarily, the national rate
will be 120 percent of the current yield
on similar maturity Treasury securities;
in the case of institutional (wholesale)
deposits, the national rate will be 130
percent of the current yield on similar
maturity Treasury securities. The FDIC
requests comment from any party that is
unreasonably constrained by these
limits and will consider whether any

¥ Section 38(c) of the FDI Act requires that the
capital standards prescribed under that section by
each appropriate Federal banking agency shall
include a leverage limit and a risk-based capital
requirement, as well as any other additional
relevant capital measures needed to carry out the
purpese of section 38 and implemented by
regulation, However, an appropriate Federal
banking agency may. by regulation, rescind any
relevant capital measure required by section 38,
upon determining (with the concurrence of the other
Federal banking agencies) that the measure is no
longer an appropriate means for carrying out the
purpose of section 38,
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future amendment to the regulations is
appropriate.

As outlined above, section 28, as
amended, prohibits undercapitalized
and adequately capitalized institutions
from soliciting funds by offering interest
rates that “significantly exceed"” the
prevailing rate or that are "significantly
higher” than the prevailing rate. Based
upon its reading of the statute and a
review of the legislative history, it is the
FDIC's view that Congress did not
intend to suggest that the phrases
“significantly higher” and *significantly
exceed” are to have different meanings.
Consequently, the FDIC construes the
two phrases as having the same
meaning. For purposes of implementing
the interest rate limitations imposed by
FDICIA, the proposed rule defined the
phrases “significantly exceeds” or
“significantly higher” to mean 50 basis
points. In other words, an interest rate
would be “significantly” excessive or
“gignificantly” higher than a prevailing
market rate if it exceeds that rate by
more than 50 basis points. In response to
the comment letters received, this
number has been changed in the final
rule from 50 basis points to 75 basis
points.

The proposed rule offered a new
definition for the phrase “market area.”
Previously, FDIC regulations described
an institution’s "normal market area” as
the area in which an institution is
advertising and soliciting a particular
type of deposit. The normal market area
could vary from office to office or for
different types of deposits. The media
used to advertise and solicit a particular
type of deposit and the normal coverage
of those media were important
considerations in defining the market for
that deposit. The earlier FDIC regulation
stated that “[i]n each case, the rates
offered for the particular deposit must
be compared with the rates offered by
the other institutions with the same type
of charter, without regard to size, in the
particular geographic market in which
that deposit is being solicited, whether
the market is national, regional or local
in character.” 12 CFR 337.6(a){1)(ii)
footnote.

Under the proposed rule, the term
“market area” was more broadly
defined to mean “any readily defined
geographical area in which rates offered
by any one insured depository
institution operating in the area may
affect the rates offered by other
institutions operating in that same
area.” This definition has been adopted
in the final rule. It is designed to
facilitate a case-by-case determination
of market area based on the economic

impact of a particular institution's
efforts to solicit deposits in an area.

The proposed rule noted that when
comparing rates offered or paid with
market rates, there has been some
confusion in the past as to what was
intended since both the statute and
current regulation simply referred to
“rates” without elaboration. The FDIC
attempted to clarify this requirement by
explicitly referring to “nominal” rates of
interest in the proposed rule. Staff was
of the view that results ordinarily would
not change significantly whether
nominal rates were compared to
nominal rates or yields to yields.
Consequently, nominal rates were
proposed in the proposed rule for
simplicity of administration and
enforcement.

Application for a Waiver

The proposed rule provided that
adequately capitalized institutions
wishing to obtain a waiver must file an
application in letter form with the
appropriate FDIC regional director. The
proposed rule outlined the information
required to be submitted in the waiver.
It was also provided that any
application filed by an institution that is
CAMEL- or MACRO-rated 1 or 2 by its
primary federal regulator would be
deemed approved for the period
requested (not to exceed two years) 30
days after the application had been filed
with the FDIC unless the institution is
notified in writing during the 30 day
period that the FDIC requires additional
time to review the application. These
proposals have been adopted in the final
rule, largely without change, except that
the 30-day waiting period has been
reduced to 21 days.

Deposit Brokers

The proposed rule required the
registration of deposit brokers because
the statute requires registration in order
to permit deposit brokers to continue to
operate. Only minimal registration
information was required under the
proposed rule.

Recordkeeping requirements were
also imposed requiring any deposit ~
broker to report, upon request, the
volume, rates and maturities of deposits
placed with any named institution over
a specified time period and the deposits
outstanding at a given institution on a
stated date. The FDIC believed that
these records are already being
maintained by brokers in the ordinary
course of business. FDICIA authorizes
the FDIC to require deposit brokers to
submit quarterly reports to the FDIC
showing the total amount and maturities
of the deposits placed by such broker for
each depository institution. The

proposed rule did not impose a blanket
requirement that such reports be
submitted to the FDIC on an ongoing
basis. Instead, the proposed rule stated
that a deposit broker must submit the
above-referenced quarterly reports to
the FDIC upon request. The FDIC
believed that call report data on
brokered deposits received from insured
institutions is sufficient for supervisory
and regulatory purposes for the time
being, but will require deposit brokers to
submit reports whenever appropriate.
The provisions outlined in the proposed
rule have been adopted in the final rule -
without change.

III. Comment Summary

The proposed rule provided for a 30-
day comment period. Comments were
required to be received by the FDIC by
May 4, 1992,

The FDIC received 90 comment letters
addressing various aspects of the
proposed rule. Three-quarters of these
letters were received after the
expiration of the 30-day comment
period. The FDIC recognizes that this
final rule will have a broad impact,
however. Consequently, even though the
FDIC is faced with a restricted amount
of time within which it must implement
this final rule, the FDIC has reviewed
and considered all letters received,
including those that were received after
the deadline. Letters were received from
approximately 46 banks or bank holding
companies; nine savings associations or
savings association holding companies;
10 brokers; and 14 trade associations.
As to the trade associations, seven
represented banking interests; two
represented savings associations; two
represented brokers; one represented a
credit union; and two represented the
interests of both banks and savings
associations. The remaining letters were

received from a variety of sources,

including a financial services firm,
individuals, law firms writing on behalf
of both banks and savings associations,
a rate-listing service, and state banking
departments.

Many comment letters received from
community banks urged that brokered
deposits be prohibited altogether. One
complained, for example, that brokered
deposits “take [funds] out of
communities that in many cases needed
the funds.” A major trade association
representing community bankers wrote
to express general support for
restrictions on brokered deposits
commenting that: “Troubled institutions
should not be allowed to pay excessive
rates, unfairly competing for deposits, in
an attempt to grow out of their
problems. Undercapitalized institutions
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need stable, ‘core’ deposits—not short-
term brokered deposits attracted by high
‘rates.” Another trade group referred to
the “savings and loan debacle” and
wrote: “[W]e commend the [FDIC's]
proposed rule * * *. A prudent measure
such as that which is proposed, should
aid in curtailing a similar gituation from
occurring in the future.” A state banking
department wrote that *much of the S&L
crisis can be traced to brokered
deposits.” In contrast, comment letters
received from securities firms and from
some large banks argued that brokered
deposits should not be further restricted.
One argued that: *Brokered deposits are
inherently no different than deposits
obtained directly by a bank or savings
association. Recent studies concluded
that brokered deposits have not played
a major role in the failure of banks and
savings associations and that there is no
evidence of abuse of brokered deposits
since the adoption of FIRREA [the _
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989).” Another
contended that brokered deposits can be
“a source of funds that are frequently
less expensive and have longer
maturities than funds from alternative
sources, which permits greater
flexibility in liquidity and asset/liability
management."”

Apart from this larger debate over the
merits of brokered deposits, most of the
comment letters recognized that the
restrictions’set out in the proposed rule
were required by statute. The comment
letters are discussed in more detail
below.

Capital Level Definitions

The FDIC received more comment
letters on the definition of “well
capitalized” than on any other issue.
Many comment letters urged that an
institution should be considered “well
capitalized” if it maintains a capital
level that is 100 basis points above the
current regulatory minimums. (As
opposed to the alternate suggestion of
200 basis points above minimum.)
Generally, these comment letters did not
provide extensive arguments or data to
support their views but simply urged
that institutions should not be
unnecessarily excluded from the
brokered deposit market. Their views
were generally premised on the belief
that brokered deposits could be
beneficial. For example, one comment
letter noted: “[B]y precluding those
institutions whose capital levels do not
exceed required minimum(s] by two
percentage points, the Proposed
Regulations act to foreclose this
otherwise economical and efficient
funding source for a number of healthy
institutions.” Other comment letters

argued that the capital levels should be
kept low so as not to burden either the
institution, which would have to file a
waiver application, or the FDIC, which
would have to review the application.
For example, one comment letter stated:
Setting extremely high capital requirements

for institutions that may accept brokered
deposits without a waiver increases the

_burden on both the depository institutions

that could benefit from them and the FDIC
which will have to administer the waiver
process. Therefore, the definition of ‘well
capitalized’ should bLe inclusive rather than
exclusive.

The concern was also expressed that
the definition of “well capitalized” may
have implications beyond those
currently contemplated in the law. The
following comment is typical of these
concerns: “Setting the threshold levels
has implications for more than just
restricting brokered deposits. It * * *
may also ultimately affect the ability of
banks to offer diversified financial
services.” ]

The FDIC does not believe that the
capital levels should be set artificially
low in order to enable more institutions
to escape the restrictions imposed by
section 29, as amended. It should be
remembered that section 29, as
amended, permits adequately
capitalized institutions to accept
brokered deposits pursuant to a waiver
from the FDIC. Section 29, as amended,
is not so much a bar on the acceptance
for third-party deposits as itis a
mechanism that requires an adequately
capitalized institution to explain to the
FDIC (through the waiver application
process) why the institution’s use of
brokered deposits does not pose an
undue risk. If the acceptance of such
funds does not constitute an unsafe or
unsound practice with respect to the
applying institution, then the institution
will generally be granted a waiver by
the FDIC.

The FDIC also is not persuaded that
capital levels should be set low in order
to relieve institutions of the burden of
filing waiver applications. It is expected
that institutions would engage in the
type of analysis required by the waiver
application whenever they consider the
acceptance of brokered deposits.
Finally, it would be futile to speculate as
to whether or not laws affecting the
activities of depository institutions will
be enacted in the near future. No one
can predict with any certainty the
content of such laws, if enacted. It
would be inappropriate to allow such
speculation to shape the implementation
of a statute that already is in effect.

The FDIC believes the different
capital levels for purposes of this
regulation should be defined based on

market perceptions of capital strength
and other indicators of soundness.
Where institutions fall is essentially a
function of their own capital strength
and soundness and the statutory scheme
crafted for brokered deposits under
FDICIA.

Several comment letters opposed
using CAMEL or MACRO ratings for
purposes of determining whether or not
an institution is “well capitalized.” They
argued that the CAMEL/MACRO ratings
should not be incorporated into ‘he
definition of “well capitalized” for the
following reasons: (1) The CAMEL/
MACRO ratings should be kept
confidential; (2) the CAMEL/MACRO
ratings are subjective; (3) it makes the
determination of capital more
complicated; and (4) Congress
considered, and rejected, proposals to
use CAMEL/MACRO ratings in FDICIA
because Congress was concerned that
the ratings should be kept confidential.
In contrast, some institutions wrote to
support the use of CAMEL/MACRO

_ ratings for purposes of defining “well

capitalized.” A major trade association
wrote: “The CAMEL sytsem has the
advantage of blending the ratings of key
aspects of banking, weighted equally.
For purposes of this rule, basing a ,
bank’s qualifications to accept brokered
deposits on a CAMEL system where
capital is emphasized seems
reasonable.”

Other comment letters suggested that
the proposed rule could be simplified by
eliminating certain references to subsets
of capital and by eliminating the
reference to capital requirements
imposed by state regulators.

- In light of the comments received, the
FDIC has revised the capital provisions
set out in the proposed rule as follows.
The definition of “well capitalized
insured depository institution” in the
final regulation has been changed to
stated percentages of leverage and risk-
based capital. A “well capitalized
institutions' is one that: (1) Has a ratio
of Tier 1 capital to total book assets of
not less that 5.0 percent; (2) has a ratio
of total capital to risk-weighted assets of
not less than 10.0 percent; (3} has a ratio
of Tier 1 capital to risk-weighted assets
of not less than 6.0 percent; and (4) is
not in a “troubled condition” as that
term is used in section 32 of the FDI Act.
With regard to the requirement that the
ratio of Tier 1 capital to risk-weighted
assets be not less than 6.0 percent, we
do not intend to suggest that, as an
institution's total risk-based capital ratio
increases, its Tier 1 capital must always
increase proportionately so that 60
percent of an institution’s total risk-
based capital is always Tier 1 capital.
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For example, an institution with 11
percent total risk-based capital would
not be required to have a 6.6 percent
Tier 1 risk-based capital ratio; rather,
the minimum ratio of Tier 1 capital to
risk-weighted assets would still be 6.0
percent.

These percentages are at the lower
end of the range of institutions that
might be considered “well capitalized”
and yet are consistent with the intent of
Congress in establishing capital as a
principal protection for taxpayer funds
under the regulatory scheme established
under FDICIA. The definition of well
capitalized has also been simplified by
eliminating references to subsets of
capital and by eliminating references to
state standards. In addition, the
reference to CAMEL/MACRO ratings
has been deleted from the definition of a
“well capitalized” institution. The FDIC
has substituted in its place the above-
referenced requirement that, in order to
be considered well capitalized,
institutions may not be in a “troubled
condition” as that term is used in
section 32 of the FDI Act. This
substitution should reduce concerns as
to the subjectivity and confidentiality of
CAMEL/MACRQ ratings. -

. The comment letters did not challenge
the definition of “adequately
capitalized™ used in the proposed rule.
Consequently, that definition set forth in
the proposed rule is adopted in the final
rule without change. The definition of
undercapitalized has been greatly
simplified. It now refers to institutions
that fail to meet the minimum capital
requirements prescribed by their
primary Federal regulator, exclusive of
any corrective orders. It is believed that
these interim definitions are fairly
simple, reasonable under the
circumstances and should suffice until
definitions of capital levels for purpose
of section 38 are adopted. These interim
definitions of capital levels should not
be construed as anticipatory or
necessarily indicative of how the
different capital levels may eventually
be defined for purposes of prompt
corrective action under section 38 of the
FDI Act.

Interest Rate Restrictions
Determination of the “National Rate”

A majority of the comment letters that
addressed the issue agreed that the
“national rate” should be determined by
reference to the yields on comparable
Treasury securities with some
additional margin. A small number of
comment letters questioned whether
such an index would be sufficiently
flexible. These comment letters argued
that the spread between Treasury

securities and bank deposits is not
constant and that the funding operations
of a bank may be constrained as
economic conditions change. They also
argued that Treasury securities may not
have the necessary range of maturities
and denominations to permit adequate
differentiation in pricing different
products. Most of these comment letters
recommended that the FDIC rely on a
private publication. Comment letters
that opposed reliance on a private
publication or on a FDIC-generated
survey were concerned that the
institutions surveyed may not be
sufficiently representative of all
institutions.

Those who endorsed implementation
of a Treasury securities index to
calculate the national rate did so on the
grounds that such an approach is "more
objective and simpler to administer”
than the other methods outlined in the
proposed rule. One comment letter
noted:

The Treasury markets are well recagnized
and otherwise meet the criteria established.
We believe that it would be a relatively
simple matter to ensure that obligations are
within 100 basis points of U.S. Treasury
obligations with similar maturities and 150
basis points if at least half the deposit is
uninsured. * * * [A]s a functional index, it
appears to be the one most susceptible of
broad use.

Another comment letter argued that a
U.S. Treasury index is a logical choice
for a national brokered deposit rate as it
also is the generally accepted
benchmark for pricing fixed rate or, at
times, floating rate financings. In
response to arguments that Treasury
securities may not have the necessary
range of maturities and denominations,
comment letters supportive of the
Treasury securities index contended
that “it is both common and effective
practice to interpolate rates on deposits
where there are no corresponding
maturities.”

However, even those who endorsed
the Treasury securities index cautioned
that apread between Treasury securities
and depository institution deposits can
fluctuate substantially over time. One
comment letter stated: “Traditionally,
deposit spreads to U.S. Treasuries have
widened whenever there is a flight to
quality and investors move ta U.S.
Treasury securities. It is important that
this index have the ability to be moved
s0 as to adjust for changes in market
spreads.” These comment letters urged
that the spread should be wide enough
to handle such fluctuations. Generally,
they found the spread contained in the
proposed rule (i.e., 100 basis points, or
150 basis points in the case of any
deposit at least half of which is

uninsured]) to be adequate, but others
urged that the FDIC adopt a greater
spread. Several comment letters urged
the FDIC to adopt an index that the
securities industry is developing for
various retail brokered deposits.
However, the FDIC understands that the
index is not in place at this time.

A substantial number of comment
letters expressed concern about
institutional or wholesale deposits. The
institutional market is described as
being comprised of institutional
investors purchasing substantially
uninsured, large-denomination,
negotiable certificates of deposit from
banks and savings associations with
ratings from the credit rating agencies.
In contrast, the retail market ia
described as being comprised primarily
of individual depositors and savers
purchasing fully insured certificetes of
deposit in relatively smaller amounts.
Many of these comment letters argued
that the institutional market should be
exempted from the brokered deposit
restrictions contained in the statute and
in the regulation. Most comment letters,
however, seemed lo recognize that the
FDIC does not have the authority to
exempt the institutional market from the
statutory prohibitions governing
brokered deposits. Instead, they
supported the two-tier approach taken
in the proposed rule, that is, a spread
that is greater for deposits over half of
which are uninsured.

Based upon the comments received,
the final rule adopts the Treasury index
outlined in the proposed rule, with one
change. Although not ideal, this
approach has been adopted since it is
better than any other and has a number
of advantages. First, it is objective and
simple to administer. Maximum
allowable rates can be computed by
anyone who has the benchmark rates
and the formula for deriving the
maximum. Moreover, since the
benchmark rates are updated regularly
and the formula remains constant, there
is no maintenance requirement. The
final rule has been changed, however, to
allow for greater flexibility should the
spread to Treasury securities widen in a
rising interest rate environment.
Recognizing that today's relatively low
rates are not necessarily indicative of
future rates, the final rule provides that
the national rate will be calculated by
reference to a percentage, rather than a
fixed number of basis points, as had
been provided in the proposed rule.
More specifically, the national rate shall
be 120 percent of the current yield on
similar maturity U.S. Treasury
obligations, or, in the case of any
wholesale deposit, 130 percent of such
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applicable yield. A wholesale deposit is
a deposit at least half of which is
uninsured. In the case of non-term

- deposits or other unusual situations, the
FDIC will provide interpretative advice
regarding the appropriate benchmark
reference rates as necessary.

The FDIC has rejected the alternative
that would have required it to survey
markets throughout the country and
compile and publish rates for deposits of
various maturities. The FDIC believes
this approach would not be timely
because data on market rates must be
available on a substantially. current
basis to achieve the intended purpose of
this provision and permit institutions to
avoid violations, At this time, the FDIC
has determined not to tie the national
rate to a private publication. The FDIC
has not been able to establish that such
published rates sufficiently cover the
markets for deposits of different sizes
and maturities.

Definition of Significantly Higher

Several comment letters suggested
that the definition of “significantly
higher” be revised. These comment
letters suggested anywhere from 75 to
200 basis points as the appropriate test.
‘Some comment letters asserted that
adequately capitalized institutions, as
opposed to undercapitalized institutions,
should be given greater flexibility in
terms of the interest rates they may
offer. In particular, concern was
expressed that adequately capitalized
institutions cannot pay-significantly
higher than market rates on deposits
they solicit directly, even with a waiver
from FDIC. In light of these concerns,
the meaning of “significantly exceeds”
and “significantly higher" has been
revised in the final rule. An interest rate
is deemed to be significantly higher or
excessive if it exceeds the applicable
benchmark (i.e., the national rate or the
local rate) by more than 75 basis points.
Based upon the FDIC's experience with
the brokered deposit prohibitions to
date, it is believed that this number will
allow insured depository institutions
subject to the interest rate ceilings
imposed by FDICIA to compete for
funds within markets, and yet constrain
their ability to attract funds by paying
rates significantly higher than prevailing
rates. :

Definition of “Normal Market Area”

A small number of letters comment on
the definition of the phrase “normal
market area” and “market area.” Some
comment letters found the definition of
“market area" offered in the proposed
rule to be acceptable. A few comment
letters asked that the phrase be more
precisely defined, while other comment

letters urged that the term be defined
broadly. One comment letter stated:

We recognize that it is probably impossible
to come up with a precise definition of
normal market area that will be appropriate
for all institutions. Thus, we suggest that the
final regulation’allow each institution to
establish its own market area (or several
market areas, if appropriate), but that it
provide additional guidance to aid banks in
making such determination.

Among the factors suggested in this
comment letter were advertising, the
percentage of deposits that come from
the community, and the bank’s market
share in the community.

In light of these concerns, the final
rule incorporates the generalized test of
economic impact outlined in the
proposed rule for purposes of defining
“market area.” Under the final rule, the
market area will be determined
pragmatically, on a case-by-case basis,
based on the evident or likely impact of

a depository institution’s solicitation of -

deposits in a particular area, taking into
account the means and media used and
volume and sources of deposits resulting
from such solicitation.

Definition of “Prevailing Rate"

Very few letters commented on the
definition of “prevailing rate.” Some of
these letters offered alternative
definitions while others asked for
clarification. Based upon its analysis of
the comment letters, and its experience
with the brokered deposit regulations to
date, the FDIC has determined not to
define more specifically the term
“prevailing rate” through the regulation
at this time. Rather, a case-by-case
analysis is believed to be more

“appropriate. The FDIC has, however,

clarified matters by defining “prevailing
rate” as the average yields paid on
comparable deposits in the relevant
market at the time. Some comment
letters objected to the use of “nominal
rates,” arguing that nominal rates are
easy to distort through compounding
differences and discounts of premiums
on an instrument. As a result of these
comments, the final rule explicitly refers
to effective yields. The FDIC believes
that effective yields are the more
accurate and meaningful measure since
yield will account for differences in
compounding and permit more ready
comparison with U.S. Treasury
securities, including instruments sold at
a discount.

Waiver Applications

A number of comment letters asked
that the information required for the
waiver application be simplified. It was
argued that not all of the information

outlined in the proposed rule was
»

relevant. The Board did not find these
arguments to be persuasive. A waiver
application may be granted only if the
FDIC finds that acceptance of brokered
deposits is not an “unsound or unsafe
practice.” Given the broad nature of this
test, the FDIC must consider a range of
information before it may conclude that
the test has been satisfied. The FDIC
remains convinced that the information
outlined in the proposed rule is
necessary in order to enable the FDIC to
make a full analysis of the waiver
application.

Any waiver granted will be for a fixed
period, generally no longer than two
years. The FDIC anticipates that a full,
two-year term waiver will be used
sparingly. More frequent reevaluations
are usually called for. The final rule
allows for a short transitional period
after the effective date of the final rule.
An adequately capitalized institution
that files an application with the FDIC
within 30 days of the effective date of
the final rule may accept, renew or
rollover brokered deposits for a period
of 60 days following the effective date of
the final rule. The institution must cease
such activity if it is so notified by the
FDIC. Short term, temporary orders may
also be issued by the FDIC, based upon
a preliminary review of a waiver
application and pending further, in-
depth analysis and consideration.

Registration of Brokers

The comment letters were generally
supportive of the broker notification and
recordkeeping requirements outlined in
the proposed rule. Consequently, this
final rule implements the requirements
outlined in the proposed rule without
change. It is the FDIC's view that a
company may file a single notice on
behalf of all of its employees and/or
agents, although the FDIC reserves the
right to require individual information at
any time.

Conservatorships

Section 29 of the FDI Act grants
insured depository institutions for which

- the FDIC has been appointed as

conservator a limited exception from the
brokered deposit prohibitions set forth
in the statute. The final rule reflects this
exception. The final rule provides that
institutions for which the FDIC has been
appointed conservator shall not be
subject to the brokered deposit
prohibitions for 80 days after the date on
which the institution was placed in
conservatorship. In large part, this
provision continues the exception
contained in current FDIC regulations. It
will require the Board to make certain
findings as it did in the past. It is
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believed this standby authority could
provide some useful funding flexibility
whenever the FDIC is appointed
conservator of an institution. In any
event, and consistent with section 29 of
the FDI Act, this additional funding
flexibility could be used only for the first
90 days of a conservatorship after which
the institution can no longer accept,
renew or rollover brokered deposits. In
addition, such institutions are subject to
the interest rate restrictions imposed by
FDICIA. Section 29 of the FDI Act does
not set forth a similar specific
exemption from the brokered deposit
prohibition for RTC conservatorships.
The FDIC did not receive any specific
comments on this provision.

Other Issues

Government Programs Designed to
Assist Minority and Women-QOwned
Depository Institutions

Some comment letters raised concerns
about certain government programs.
These government programs, which
were created to assist minority and
women-owned depository institutions
(“MWODIs"), benefit from the services
of insured institutions which facilitate
the deposit of government-owned or
government-controlled funds in
MWODIs and carry out other
administrative duties necessary to the
operation of the programs. Minority and
women-owned financial institution
assistance programs provide stable,
long-term deposits for which the insured
MWODIs generally pay market or less -
than market rates. The purposes for
which the funds are to be used are
monitored by the sponsoring
departments or agencies. Such deposits
clearly do not have the negative
attributes of the brokered deposits
which were of concern to Congress in
adopting the FDICIA, and the FDIC
believes that the amendments made by
section 301 of that Act were not
intended to apply to deposits placed by
insured depository institutions assisting
government departments and agencies
in the administration of minority and
women-owned depository institution
deposit programs. The final rule
excludes from the definition of the term
“deposit broker” insured depository
institutions acting as intermediaries or
agents for government departments or
agencies to facilitate the deposit of
funds in MWODIs under minority or
women-owned depository institution
deposit programs.

Insured Branches of Foreign Banks
Operating in the U.S.

As stated in the proposed rule,
insured branches of foreign banks

operating in the United States are
subject to the prohibitions contained in
section 29 of the FDI Act, as amended.
(57 FR 11442, 11444, April 3, 1992.} It is
not clear from the statute, however,
what criteria should be used for
purposes of distinguishing among a
“well capitalized” branch, an
“adequately capitalized” branch, or an
“undercapitalized” branch. Reference
could be made to the capital position of
the entire foreign bank, not just the
insured branch operating in the U.S., but
such a reference would be cumbersome
and make implementation of the
brokered deposit prohibitions diffficult.
Consequently, the proposed rule offered
a definition of “undercapitalized” based
on the pledge of assets required by 12
CFR 346.19 and on the eligible assets
required by 12 CFR 346.20. More
specifically, the proposed rule provided
that, for purposes of the brokered
deposit prohibitions only, an insured
branch of a foreign bank operating in
the United States would be considered
*“undercapitalized” if it failed to
maintain either: (1) The pledge of assets
required under 12 CFR 346.18; or (2) the
required volume of eligible assets
prescribed by 12 CFR 346.20. The
proposed rule did not specify when an
insured branch of a foreign bank would
be considered “well capitalized.” One
comment letter noted that, in the
absence of such a definition, all insured
branches of foreign banks that are not
“undercapitalized” would be required to
apply for a waiver, an obviously
undesirable result. Consequently, the
final rule sets out a definition of “well
capitalized” applicable to insured
branches of foreign banks. The final rule
provides that an insured branch of a
foreign bank is well capitalized, for
purposes of the brokered deposit
prohibitions, if it (1) maintains the
pledge of assets required under 12 CFR
346.19; (2) maintains the eligible assets
prescribed by 12 CFR 346.20(a) at 108
percent of the preceding quarter's
average book value of the insured
branch’s third-party liabilities; and (3)
has not been notified by the appropriate
Federal banking agency thatitisina
“troubled condition.” The reference to
“troubled condition” parallels the
criteria used in the definition of “well
capitalized” applicable to all other
insured depository institutions. The final
rule provides that an “adequately
capitalized” institution is one that is
neither a well capitalized institution nor
an undercapitalized institution. The
FDIC believes that this general
definition is sufficient to encompass
insured branches of foreign banks.

-

Miscellaneous Issues

Some of the comment letters asked for
clarifications and interpretations of the
statute which did not require
amendment of the regulation. The FDIC
intends to issue additional guidance to
address these questions as necessary.
The FDIC also will consider whether
additional rulemaking is required to
address any of these issues.

IV. Summary of Key Provisions of Fins!
Rule

Key Definitions

A well capitalized institution is one
that: (1) Has a ratio of total capital to
risk-weighted assets of not less than 10.0
percent; {2) has a ratio of Tier 1 capital
to risk-weighted assets of not less than
6.0 percent; (3) has a ratio of Tier 1
capital to total book assets of not less
than 5.0 percent; and (4) has not been
notified by its appropriate Federal
banking agency that it is in a “troubled
condition.” An undercapitalized
institution is one that fails to meet the
minimum regulatory capital
requirements prescribed by its
appropriate Federal banking agency. An
adequately capitalized institution is one
that is neither a well capitalized
institution nor an undercapitalized
institution.

General Prohibitions

The statute regulates the acceptance
by insured depository institutions of
funds obtained, directly or indirectly, by
or through any deposit broker for
deposit into one or more deposit
accounts (i.e., “brokered deposits™).
Well capitalized insured depository
institutions may accept brokered
deposits without restriction. Adequately
capitalized insured depository
institutions are prohibited from
accepting brokered deposits unless they
first obtain a waiver from the FDIC.
Undercapitalized institutions are
prohibited from accepting brokered
deposits.

Adequately capitalized institutions
desiring to obtain a waiver from the
FDIC must file an application in letter
form with the appropriate FDIC regional
director. The final rule provides for a 60-
day transitional period. An adequately
capitalized institution that files an
application with the FDIC within 30
days of the effective date of the final
rule may accept, renew or rollover
brokered deposits for a period of 60
days following the effective date of the
final rule, unless otherwise notified by
the FDIC.



Federal Register / Vol. 57, No. 109 / Friday, June 5, 1992 / Rules and Regulations
—

23941

Interest Rate Restrictions

Undercapitalized institutions may not
solicit deposits by offering rates of
interest that are gignificantly higher than
the prevailing rates of interest on
insured deposits (1) in such institution's
normal market areas; or (2) in the
market area in which such deposits
would otherwise be accepted.

Adequately capitalized institutions
that accept brokered deposits pursuant
to a waiver from the FDIC are
prohibited from paying a rate of interest
on such funds which, at the time that
such funds are accepted, significantly
exceeds (1) the rate paid on deposits of
similar maturity in such institution's
normal market area for deposits
accepted in the institution's normal
market area; or (2) the “national rate”
paid on deposits of comparable maturity
for deposits accepted outside the
institution’s normal market area. The
“national rate” is {1) 120 percent of the
current yield on similar maturity U.S.
Treasury obligations, or (2) in the case
of any deposit at least half of which is
uninsured (institutional or wholesale
deposits), 130 percent of such applicable
yield.

A rate is deemed to be “significantly”
higher or excessive if it exceeds by more
than 75 basis points the applicable
benchmark (/.e., the local rate or
national rate).

Under the statute, the term “deposit
broker” includes any insured depository
institution, and any employee of any
insured depository institution, which
solicits deposits by offering rates of
interest which are significantly higher
than the prevailing rates of interest
offered by other insured depository
institutions having the same type of
charter in the offering depository
institution’s normal market area. The
apparent effect of this provision is to
limit the rate of interest an adequately
capitalized institution may offer on this
type of deposit, as well as those
obtained through a third-party
intermediary. A merely adequately
capitalized institution cannot selicit
deposits by offering rates of interest
which are significantly more than the
relevant local or national rate.

Deposit Brokers—Recordkeeping
Requirements

A deposit broker must register with
the FDIC before it may solicit or place
deposits with an insured depository
institution. A deposit broker must
maintain records showing the volume of
brokered deposits placed with any
insured depository institution over the -
preceding 12 months. Such records must
also show the maturities, rates, and

costs associated with such deposits.
Upon request from the FDIC, a deposit
broker must file quarterly written
reports showing the volume, maturities,
rates, and costs of brokered deposits
placed with each.depository institution
during the applicable quarter.

V. Reason for Adoption Without 30-Day
Delayed Effective Date

Section 301(d) of FDICIA provides
that final regulations to carry out the
amendments made under section 301
shall become effective not later than 180
days after the date of enactment of
FDICIA. In order to comply with the
requirements of section 301(d) of
FDICIA, this final rule must become
effective not later than June 16, 1992.
Due to the statutory time constraints,
the FDIC finds that good cause exists for
waiving the 30-day delayed effective
date required by the Administrative
Procedure Act (5 U.S.C. 553(d)).

VL. Paperwork Reduction Act

The collection of information
contained in § 337.8 as revised by this
final rule will be reviewed by the Office
of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 3084-
0099. The information will be collected
from adequately capitalized insured
depository institutions applying for a
waiver from the prohibition on the
acceptance or renewal of brokered
deposits contained in section 29 of the
Federal Deposit Insurance Act as
amended (12 U.S.C. 1831f}. Information
will also be collected from deposit
brokers registering with the FDIC in
order to continue to operate as a deposit
broker.

The estimated annual reporting
burden for the collection of information
from insured depository institutions and
deposit brokers in this final rule is
summarized as follows:

Number of Respondents:

Depository Institutions..........ccvvune 400
Deposit Brokers ...........c..ecuvmnrsaanee 50
Total 450
Number of Responses per Re-
spondent 1
Total Annual RESPONSes ......c.ccunen. 450
Hours Per Response:
Depository Institutions................... 6

Deposit Brokers .........c...cieererernns 1
Total Annual Burden Howss ......

No burden is estimated for the
recordkeeping requirements for deposit
brokers since no new or additional
records are being mandated beyond
those believed maintained in the regular

course of business at the present time.
Although periodic reporting is
authorized by statute, none is being
required under the final rule.

Comments concerning the accurancy
of this burden estimate and suggestions
on reducing this burden shall be
directed to Asgistant Executive
Secretary (Administration), room F-453,
Federal Deposit Insurance Corporation,
Washington, DC 20429, and to the Office
of Management and Budget, Paperwork
Reduction Project (3064-0009),
Waghington, DC 20503,

VIL Regulatory Flexibility Act

The FDIC's Board of Directors hereby
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities
because it largely tracks and clarifies
strictures established by statute and
affords a means by which adequately
capitalized insured depository
institutions may avoid the application of
those strictures by applying to the FDIC
for a waiver. Moreover, it is anticipated
that the institutions most affected by the
regulation will be relatively large
insured depository institutions and large
brokerage firms acting as deposit
brokers. Consequently, the provisions of
the Regulatory Flexibility Act relating to
an initial and final regulatory flexibility
analysis (5 U.S.C. 603 and 604) are not
applicable.

List of Subjects in 12 CFR Part 337

Banks, Banking, Reporting and
recordkeeping requirements, Savings
assgociations, Securities.

For the reasons set forth in the
preamble, the FDIC hereby amends part
337 of title 12 of the Code of Federal
Regulations as set forth below.

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

1. The authority citation for part 337 is
revised to read as follows:

Authority: 12 U.S.C. 1816, 1818(a), 1818(b),
1819, 1828{f), 1831f, 1831f-1.

2. Section 337.6 is revised to read as
follows:

§ 337.6 Brokered deposits.

(a) Definitions. For the purposes of
this § 337.6, the following definitions
apply: N

(1) Adequately capitalized insured
depository institution means an insured
depository institution that is neither a
well capitalized insured depository
institution nor an undercapitalized
insured depository institution.

(2) Appropriate Federal banking
agency has the same meaning as
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provided under section 3(q) of the
Federal Deposit Insurance Act {12 U.S.C.
1813(q)).

(3) Brokered deposit means any
deposit that is obtained, directly or
indirectly, from or through the mediation
or assistance of a deposit broker.

(4) Deposit has the same meaning as
provided under section 3(]) of the
Federal Deposit Insurance Act (12 U.S.C.
1813(1)).

(5) Deposit broker. (i} The term
deposit broker means:

(A) Any person engaged in the
business of placing deposits, or
facilitating the placement of deposits, of
third parties with insured depository
institutions, or the business of placing
deposits with insured depository
institutions for the purpose of selling
interests in those deposits to third
parties; and

(B) An agent or trustee who
establishes a deposit account to
facilitate a business arrangement with
an insured depository institution to use
the proceeds of the account to fund a
prearranged loan.

(ii) The term deposit broker does not
include:

(A) An insured depository institution,
with respect to funds placed with that
depository institution;

(B} An employee of an insured
depository institution, with respect to
funds placed with the employing
depository institution;

(C) A trust department of an insured
depository institution, if the trust or
other fiduciary relationship in question
has not been established for the primary
purpose of placing funds with insured
" depository institutions;

(D) The trustee of a pension or other
employee benefit plan, with respect to
funds of the plan;

(E) A person acting as a plan
administrator or an investment adviser
in connection with a pension plan or
other employee benefit plan provided
that person is performing managerial
functions with respect to the plan;

(F) The trustee of a testamentary
account;

(G) The trustee of an irrevocable trust
{other than one described in paragraph
(a)(5)(i)(B) of this section), as long as the
trust in question has not been
established for the primary purpose of
placing funds with insured depository
institutions;

(H) A trustee or custodian of a
pension or profit-sharing plan qualified
under section 401(d) or 403(a) of the
Internal Revenue Code of 1986 (26 U.S.C.
401(d) or 403(a));

{1) An agent or nominee whose
primary purpose is not the placement of
funds with depository institutions; or

(1) An insured depository institution
acting as an intermediary or agent of a
U.S. government department or agency
for a government sponsored minority or
women-owned depository institution
deposit program.

(iii) Notwithstanding paragraph
(a)(5)(ii) of this section, the term deposit
broker includes any insured depository
institution, and any employee of any
insured depository institution, which
engages, directly or indirectly, in the
solicitation of deposits by offering rates
of interest (with respect to such
deposits) which are significantly higher
than the prevailing rates of interest on
deposits offered by other insured
depository institutions having the same
type of charter in such depository
institution's normal market area.

(6) Employee means any employee: (i)
Who is employed exclusively by the
insured depository institution;

(ii) Whose compensation is primarily
in the form of a salary;

(iii) Who does not share such
employee’'s compensation with a deposit
broker; and

(iv) Whose office space or place of
business is used exclusively for the
benefit of the insured depository
institution which employs such
individual.

(7) FDIC means the Federal Deposit
Insurance Corporation.

(8) Insured depository institution
means any bank, savings association, or
branch of a foreign bank insured under
the provisions of the Federal Deposit
Insurance Act {12 U.S.C. 1811 et. seq.).

(9) Undercapitalized insured
depository institution means:

(i) Any insured depository institution
that fails to meet the minimum
regulatory capital requirements
prescribed by its appropriate Federal
banking agency; !! and

(ii) Any insured branch of a foreign
bank that fails to maintain either:

(A) The pledge of assets required
under 12 CFR 346.19; or

(B) The required volume of eligible
assets prescribed by 12 CFR 346.20.

(10) Well capitalized insured
depository institution. (i) The term well
capitalized insured depository
institution means an insured depository
institution that:

(A) Has a ratio of total capital to risk-
weighted assets of not less than 10.0
percent;

1t An institution that meets the minimum capital
standards prescribed in regulations issued by its
appropriate Federal banking agency but that is
required to achieve a higher level of capital (e.g.. to
margin additional risk inherent in its activities or
assels, etc.), is not considered to be
“undercapitalized” for the purposes of this section.

(B) Has a ratio of Tier 1 capital to risk-
weighted assets of not less than 6.0 '
percent;

(C) Has a ratio of Tier 1 capital to
total book assets of not less than 5.0
percent; and

(D) Has not been notified by its
appropriate Federal banking agency that
it is in a “troubled condition” as that
term is defined by the appropriate
Federal banking agency in its
regulations implementing section 32 of
the Federal Deposit Insurance Act.

(ii) The terms Tier 1 capital, risk-
weighted assets, total capital, and total
book assets have the respective
meanings prescribed in regulations
issued by the appropriate Federal
banking agency.

(iii) As to insured nonmember banks,
the term troubled condition is defined in
12 CFR 303.14(a){4) to mean an
institution that:

(A) Has been assigned a composite
CAMEL rating by the FDIC of 4 or §
under the Uniform Financial Institutions
Rating System, or, in the case of an
insured state-licensed branch of a
foreign bank (“state branch”), an
equivalent rating;

(B) Is subject to a proceeding initiated
by the FDIC for termination or
suspension of deposit insurance;

(C) Is subject to a written agreement
which requires action to improve or
maintain the safety and soundness of
the institution and which is issued by
either the FDIC or by the appropriate
state banking authority, a cease and
desist order or proceeding initiated by
either the FDIC or the appropriate state
banking authority, or a capital directive
issued by either the FDIC or the
appropriate state banking authority; or

(D) Is informed in writing by the
regional director (Division of
Supervision) of the region in which the
institution is located (“appropriate
regional director”) or his or her
designee, based on a visitation,
examination, or report of condition, that
it has been designated a “troubled
institution” for the purposes of 12 CFR
303.14.

(iv) For purposes of this § 337.6, an
insured branch of a foreign bank is well
capitalized if it:

(A) Maintains the pledge of assets
required under 12 CFR 346.19;

(B) Maintains the eligible assets
prescribed by 12 CFR 346.20(a) at 108
percent of the preceding quarter's
average book value of the insured
branch’s liabilities, exclusive of
liabilities due to the foreign bank’s head
office, other branches, agencies, offices,
or wholly owned subsidiaries; and
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(C) Has not been notified by its
appropriate Federal banking agency that
it is in a troubled condition as that term
is defined by the appropriate Federal
banking agency in its regulations
implementing section 32 of the Federal
Deposit Insurance Act.

(b) Solicitation and acceptance of
brokered deposits by insured depository
institutions. (1) A well capitalized
insured depository institution may
solicit and accept, renew or roll over
any brokered deposit without restriction
by this section.

{2)(i) An adequately capxtahzed
insured depository institution may not
accept, renew or roll over any brokered
deposit unless it has applied for and
been granted a waiver of this
prohibition by the FDIC in accordance
with the provisions of this section.

(ii) Any adequately capitalized
insured depository institution that has
been granted a waiver to accept, renew
or roll over a brokered deposit may not
pay an effective yield en any such
deposit which, at the time that such
deposit is accepted, renewed or rolled
over, exceeds by more than 75 basis
points:

(A) The effective yield paid on
deposits of comparable size and
maturity in such institution's normal
market area for deposits accepted from
within its normal market area; or

(B) The national rate paid on deposits
of comparable size and maturity for
deposits accepted outside the
institution’s normal market area. For
purposes of this paragraph (b)(2)(ii)(B).
the national rate shall be:

(1) 120 percent of the current yield on
similar maturity U.S. Treasury
obligations; or

(2) In the case of any deposit at least
half of which is uninsured, 130 percent
of such applicable yield.

(3)(i) An undercapitalized insured
depository institution may not accept,
renew or roll over any brokered deposit.

(ii) An undercapitalized insured
depository institution may not solicit
deposits by offering an effective yield
that exceeds by more than 75 basis
points the prevailing effective yields on
insured deposits of comparable maturity
in such institution’s normal market area
or in the market area in which such
deposits are being solicited.

{4) For purposes of the restriction
contained in paragraphs (b){2)(ii)(A) and
(b)(3)(ii) of this section, the effective
yields in the relevant markets are the
average of effective yields offered by
other insured depository institutions in
the market area in which deposits are
being solicited. An effective yield on a
deposit with an odd maturity violates

paragraphs {(b)(2)(ii){A) and (b)(3)(ii) of

this gsection if it is more than 75 basis
points higher than the yield calculated
by interpolating between the yields
offered by other insured depesitory
institutions on deposits of the néxt
longer and shorter maturities offered in
the market. A market area is any readily
defined geographical area in which the
rates offered by any one insured
depository institution soliciting deposits
in that area may affect the rates offered
by other insured depository institutions
operating in the same area.

(c) Waiver. The FDIC may, on a cage-
by-case basis and upon application by
an adequately capitalized insured
depository institution, waive the
prohibition on the acceptance, renewal
or rollover of brokered deposits upon a
finding that such acceptance, renewal or
rollover does not constitute an unsafe or
unsound practice with respect to such
institution. The FDIC may conclude that
it is not unsafe or unsound and may
grant a waiver when the acceptance,
renewal or rollover of brokered deposits
is determined to pose no undue risk to
the institution. Any waiver granted may
be revoked at any time by written notice
to the institution.

{d) Application. An adequately
capitalized insured depository
institution wishing to aceept, renew or
roll over brokered deposits may apply to
the appropriate regional director for
supervision for the region in which the
main office of the institution is located.
The application may be in letter form
and shall inclede the following
information:

(1) The time period for which a waiver
may be needed;

{2) A statement of the policy :
governing the use of brokered deposits
in the institution's overall funding and
liquidity management program;

(3) The volume, rates and maturities
associated with the brokered deposits.
held currently and anticipated during
the waiver period sought, including any
internal limits placed on the terms,
solicitation and use of brokered
deposits;

_(4) A description of how brokered
deposits are costed and compared to

other funding alternatives and how such -

deposits are used in the institution’s
lending and investment activities,
including a detailed discussion of any
plans for asset growth;

(5) A description of the procedures
and practices used to solicit brokered
deposits, including an identification of
the principal sources of such deposits;

(6) A description of the management
systems in overseeing the solicitation,
acceptance and use of brokered
deposits;

(7) A recent consolidated financial
statement with balance sheet and
income statements; and

{8) Reasons the institution belwves its
acceptance, renewal or rollover of
brokered deposits would pose no undue
risk.

(e) Decision. (1} The FDIC Executive
Director for Supervision and
Resolutions, the Director, Division of
Supervision, and when confirmed in
writing by the Director, an associate
director or the appropriate regional
director, or deputy regional director,
shall each have the authority to approve
any waiver application properly filed.
An application is properly filed when
complete and accurate information
addressing each of the informational
elements stated in paragraph (d) of this
section has been provided to the
appropriate regional director. Any
properly authorized FDIC official may
grant a temporary waiver based upon a
preliminary review for a short period in
order to facilitate the orderly processing
of an application for a waiver. Any
waiver granted will be for a fixed
period, generally no longer than twe
years, but may be extended upon
reapplication. The FDIC will provide
notice to the depository institution’s
appropriate Federal banking agency and
any state regulatory agency, ag
appropriate, that a request for a waiver
has been filed and will consult with
such agency or agencies, prior to taking
action on the institution’s request for a
waiver. Notwithstanding the foregoing,
prior notice and/or consultation shall
not be required in any particular case if
the FDIC determines that the
circumstances require it to take action
without giving such notice and
opportunity for consultation.

(2) Any application filed by an
institution that is CAMEL- or MACRO-
rated 1 or 2 by its appropriate Federal
banking agency shall be deemed
approved for the period requested {not
to exceed 2 years) 21 days after filing ™
unless the institution in the interim has
been notified in writing that further
review and consideration are required
and that it will be specifically notified
when ite application has been decided.

(f) 60-Day transition period. An
adequately capitalized insured
depository institution may accept,
renew or roll over any brokered deposit
for a period of 680 days folowing June 16,
1992, provided it has properly filed an
application within 30 days after June 16,
1992, and the FDIC has not notified the
institution that the application has been
denied. .

(8) Exclusion for institutions in FDIC
conservatorship. No insured depository
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institution for which the FDIC has been
appointed conservator shall be subject
to the prohibition on the acceptance,
renewal or rollover of brokered deposits
contained in this § 337.6 or section 29 of
the Federal Deposit Insurance Act for 90
days after the date on which the
institution was placed in
conservatorship. During this 90-day
period, the institution shall,
nevertheless, be subject to the
restriction on the payment of interest
contained in paragraph (b)(2}(ii) of the
section. After such 90-day period, the
institution may not accept, renew or roll
over any brokered deposit.

(h) Deposit brokers. (1) A deposit
broker shall not solicit or place any
deposit with an insured depository
institution unless it has provided the
FDIC with written notice that it is acting
as a deposit broker. The notice may be
in letter form and shall describe
generally the history, nature and volume
of its deposit brokerage operations,
including the sources and placement of
such funds. The notice should be
submitted to the Federal Deposit
Insurance Corporation, Office of
Compliance and Special Activities,
Division of Supervision, Washington,
DC 20429. The notice shall be effective
upon receipt.

(2) A deposit broker shall maintain
sufficient records of the volume of
brokered deposits placed with any
insured depository institution over the
preceding 12 months and the volume
outstanding currently, including the
maturities, rates and costs associated
with such deposits.

(3} The FDIC Executive Director,
Supervison and Resolutions, the
Director, Division of Supervision, or any
of their designees may request, from
time to time, quarterly written reports
from any deposit broker regarding the
volume of brokered deposits placed with
a specified insured depository
institution and the maturities, rates and
costs associated with such deposits.

(4) When a deposit broker ceases to
act as such, it shall notify the FDIC in
writing at the address indicated in
paragraph (h){1) of this section that it is
no longer acting as a deposit broker.

By order of the Board of Directors.

Dated at Washington, DC this 29th day of
May, 1982.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 92-13186 Filed 6-4-82; 8:45 am]
BILLING CODE 8714-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 4

Clearance Requirements for Certain
U.S. Vessels

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document makes a
conforming amendment to the Customs
Regulations to reflect certain statutory
changes that were made relating to the
requirements for U.S. vessels seeking
clearance for certain voyages.

EFFECTIVE DATE: June 5, 1992.

FOR FURTHER INFORMATION CONTACT:
Larry Burton, Carrier Rulings Branch,
202-566-5706.

SUPPLEMENTARY INFORMATION:
Background

Customs is responsible for the
clearance of vessels bound for foreign
ports. Before clearing vessels, Customs
is charged with ensuring that they meet
statutory and Coast Guard requirements
regarding the employment and
disembarkation of seamen.

Section 4.69, Customs Regulations (19
CFR 4.89), now provides that no vessel
of the U.S. bound for a foreign port

.-outside the British North American
possessions, the West Indies and
Mexico shall be granted final clearance
until the shipping articles of the vessel
executed before a shipping
commissioner on Coast Guard Form 705,
705-A, or 705-B are presented to
Customs. Section 4.89 also provides that
no vesse] bound for a foreign port shall
be granted clearance until Customs is
satisfied that there has been full
compliance with the pertinent
requirements of 46 U.S.C. 599 and 672
and the Coast Guard regulations issued
thereunder relating to allotments of
wages, the language test and the crew.

Section 4.69 no longer accurately
reflects the statutory scheme set forth in
the shipping laws. The statutory
references in the current § 4.69 relating
to allotments of wages to the crew and
language comprehension and rating of
the crew, 48 U.S.C. 599 and 672,
respectively, are no longer in effect.
Public Law 98-89 {97 Stat. 600-604 and
600-605) repealed both 46 U.S.C. 599 and
672. Provisions concerning the language
comprehension and rating of the crew
are now found in 46 U.S.C. 8702(b).
Under that provision, a vessel described
in the statute may depart from a U.S.

port only if at least 75 percent of the
crew in each department on board is
able to understand any order spoken by
the officers and, with certain limited
exceptions, 65 percent of the deck crew
are rated at least as able seamen.
Section 8702, unlike its predecessor
provision, does not provide for denial of
clearance by Customs to a violative
vessel; it provides for a monetary
penalty for violation of the provision.
Provisions relating to advances and
allotments of seamen wages are now
found in 46 U.S.C. 10314 and 10315
relating to shipping agreements, rather
than 46 U.S.C. 599; clearance can still be

- denied if shipping agreements do not

comply with these provisions.

In addition to these changes in the
statutory scheme, 46 U.S.C. 10302, which
was also enacted by Public Law 98-89,
now generally requires, through 46
U.S.C. 10301, that shipping articles
agreements are necessary for U.S. ,
vessels that are of at least 75 gross tons
on a voyage between a port of the U.S.
on the Atlantic Ocean and a port of the
U.S. on the Pacific Ocean as well as for
U.S. vessels on a voyage between a port
in the U.S. and a port in a foreign
country other than Canada, Mexico or
the West Indies.

Section 4.69; Customs Regulations, as
presently worded, also does not
accurately reflect the Coast Guard
Regulations. The Coast Guard
Regulations concerning the shipping
articles form (46 CFR 14.05-1})
specifically states that any shipping
articles form other than Form CG-705A
that complies with statutory
requirements may be utilized.

In order to conform the Customs
Regulations to the current statutory
scheme and the Coast Guard
Regulations, this document amends
§ 4.69, Customs Regulations (19 CFR
4.69).

Inapplicability of Public Notice and
Delayed Effective Date

Inasmuch as these amendments
merely conform the Customs
Regulations to existing law and practice,
pursuant to 5 U.S.C. 553(a)(2) and
(b)(3)(B), notice and public procedure
are unnecessary, and pursuant to 5
U.S.C. 553(a)(2) and (d)(3), a delayed
effective date is not required.

Executive Order 12291
Because this document relates to

‘agency management, it is not subject to

Executive Order 12291.
Regulatory Flexibility Act

Because of notice of proposed
rulemaking is required, the provisions of
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the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) do not apply.

Drafting Information

The principal author of this document
was Harold M. Singer, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 4

Customs duties and inspection, Cargo
vessels, Maritime carriers, Vessels.

Amendment to the Regﬁlations

Part 4 of the Customs Regulations (19
CFR part 4) is amended as set forth
below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general authority for part 4
continues to read as follows and the
specific authority for § 4.69 is added:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624;
46 U.S.C. App. 3.

* * * * *

Section 4.69 also issued under 46 U.S.C.
10301, 10302, 10314, and 10315,

* w* L * *

2. Section 4.89 is revised to read as
follows:

§ 4.69 Shipping articles.

No vessel of the U.S. on a voyage
between a U.S. port and a foreign port
{except a port in Canada, Mexico, or the
West Indies), or if of at least 75 gross
tons, on a voyage between a U.S. port
on the Atlantic Ocean and a U.S. port on
the Pacific Ocean, shall be granted
clearance before presentation, to the
appropriate Customs officer, of the
shipping articles agreements, including
any seaman’s allotment agreement,
required by 46 U.S.C. chapter 103, in the
form provided for in 46 CFR 14.05-1.

Editorial Note: This document was received
at the Office of the Federal Register on June
1, 1992,

Carol Hallett,
Commissioner of Customs.

Approved: January 22, 1992.
Peter K. Nunez,
Assistant Secretary of the Treasury.
[FR Doc. 92-13129 Filed 6-4-92; 8:45 am]
BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 404
[Regulation No. 4)
RIN 0960-None Assigned

Federal Old-Age, Survivors and
Disabllity Insurance Determining
Disability and Blindness; Extension of
Expiration Date for Cardiovascular
System Listing

AGENCY: Social Security Administration,
HHS.

ACTION: Final rule.

SUMMARY: We are extending the date on
which part A of the cardiovascular
system listings found in appendix 1 of
part 404, subpart P, will no longer be
effective from June 6, 1992, to January 5,
1993. We have made no revisions in the
medical criteria in the cardiovascular
listings; they remain the same as they

.. now appear in the Code of Federal

Regulations. We are presently
considering comments we received on a
proposed rule to update the medical
criteria contained in Part A and Part B

of the listings. When we have completed

our review, and revised criteria will be -
published as final regulations.
EFFECTIVE DATE: This final rule will be
effective June 5, 1992,

FOR FURTHER INFORMATION CONTACT:
Irving Darrow, Esq., Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410}
966-0512.

SUPPLEMENTARY INFORMATION: On
December 6, 1985, a revised Listing of
Impairments in appendix 1 to subpart P
of part 404 was published in the Federal
Register (50 FR 50068). The Listing of
Impairments describes, for each of the
13 major body systems, impairments
that are considered severe enough to
preclude a person from engaging in any

gainful activity (Part A), or in the case of

a child under the age of 18, impairments
that are severe enough to prevent the
child from functioning independently,
appropriately, and effectively in an age-
appropriate manner (Part B). The Listing
of Impairments is used for evaluating
disability and blindness under the
Social Security disability program and
the supplemental security income
program.

When the revised Listing of
Impairments was published in 1985, we
indicated that disability evaluation and
treatment and program experience
would require that the listing be

periodically,reviewed and updated.
Accordingly, expiration dates were
established ranging from 4 to 8 years for
each of the specific body systems. A
date of December 6, 1989, was
established for the cardiovascular
system listings in Part A to no longer be
effective. A date of December 6, 1993,
was established for Part B of the listings
to no longer be effective.

The potential program impact of the
changes to update the listings required
careful analysis and consideration
within the Agency. As our study and
analysis continued, it became evident
that we would be unable to publish a
proposed and then a final regulation
containing revised criteria for Part A of
the cardiovascular listings by December
6, 1989. We published in the Federal
Register of December 5, 1989 (54 FR
50233), a final regulation extending the
current cardiovascular listings for a
period of 18 months through June 5, 1991.
The cardiovascular listings were again
extended an additional 12 months
through June 5, 1992, by final regulation
published in the Federal Register on
June 8, 1991 (56 FR 26030).

Proposed revisions to the medical
criteria contained in Parts A and B of
the cardiovascular system listings were
published in the Federal Register on July
9, 1991 (58 FR 31266), with provisions for
a 60-day comment period. Because the
issues raised by the comments have
required careful consideration, we find
that we will not have sufficient time to
publish a final regulation in the Federal
Register by June 6, 1992. We have,
therefore, decided to extend the date on
which the current cardiovascular system
listings in Part A will no longer be
effective for an additional 7 months—
from June 6, 1992, to January 5, 1993.

. Regulatory Procedures

The Department, even when not
required by statute, as a matter of
policy, generally follows the
Administrative Procedure Act notice of
proposed rulemaking and public
comment procedures specified in 5
U.S.C. 5§53 in the development of its
regulations. The Administrative
Procedure Act provides exceptions to its
notice and public comment procedures
when an agency finds there is good
cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for waiver
of notice of proposed rulemaking and
public comment procedures on this rule
because it only extends the expiration
date of Part A of the cardiovascular
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listings and makes no substantive
changes to these listings. The current
regulations expressly provide that the
listings may be extended by the
Secretary, as well as revised and
promulgated again.

Because we are not making any
revisions to the current listings, use of
public comment procedures is not
contemplated by the existing regulations
and is unnecessary under the
Administrative Procedure Act. After our
review of comments submitted with
respect to the proposed revisions to the
existing criteria, a final regulation will
be published.

Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because this regulation
does not meet any of the threshold
criteria for a major rule. Therefore, a
regulatory impact analysis is not
required.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it only affects disability
claimants under titles Il and XVI of the
Act.

Paperwork Reduction Act

This regulation imposes no reporting

" or recordkeeping requirements
necessitating clearance by the Office of
Management and Budget.

(Catalog of Federal Domestic Assistance
Program No. 93.802, Social Security Disability
Insurance; No. 93.807, Supplemental Security

Income Program)
List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: April 14, 1992.

Gwendolyn 8. King,

Commissioner of Social Security.
Approved: May 21, 1992,

Louis W. Sullivan,

Secretary of Health and Human Services.
For the reasons set forth in the

preamble, part 404, title 20 of the Code

of Federal Regulations is amended as
set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205{a), (b), and (d}-(h),
2186(i), 221(a) and (i), 222(c}). 223, 225, and 1102
of the Social Security Act; 42 U.S.C. 402,
405(a), (b) and {d}~{h), 416(i). 421(a) and (i),
422(c), 423, 425, and 1302.

Appendix 1 to Subpart P—[Amended]

2. Appendix 1 to Subpart P is
amended by revising the fourth
paragraph of the introductory text to
read as follows:

Appendix 1 to Subpart P—Listing of
Impairments

* * * * *

The cardiovascular system {4.00) will
no longer be effective on January 5, 1993.

» * * * *

[FR Doc. 82~13279 Filed 6-4-92; 8:45 am}
BILLING CODE 4190-29-M

20 CFR Part 404
RIN 0960-None Assigned

Federal Old-Age, Survivors and
Disability insurance; Determining
Disability and Blindness; Extension of
Expiration Date for Musculoskeletal
System Listings

AGENCY: Social Security Administration,
HHS. :

ACTION: Final rule.

SUMMARY: We are extending the date on
which Part A of the musculoskeletal
system listings found in appendix 1 of
part 404, subpart P, will no longer be
effective from June 6, 1992, to December
6, 1993. We have made no revisions in
the medical criteria in the
musculoskeletal listings; they remain the
same as they now appear in the Code of
Federal Regulations. We are presently
considering revisions to update the
medical criteria contained in the listings,
and any revised criteria will be
published as proposed rules when we
have completed our review. Under this
final rule extending the expiration date
of the musculoskeletal system listings,
we will continue to use the existing
criteria until any revised criteria are
published as final rules.

EFFECTIVE DATE: This final rule will be
effective June 5, 1992.

FOR FURTHER INFORMATION CONTACT:
Irving Darrow, Esq., Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
966-0512.

SUPPLEMENTARY INFORMATION: On
December 6, 1985, a revised Listing of
Impairments in appendix 1 to subpart P
of part 404 was published in the Federal
Register (50 FR 50068). The Listing of

Impairments describes, for each of the
13 major body systems, impairments
that are considered severe enough to
prevent an adult from performing any
gainful activity (part A), or in the case of
a child under the age of 18, impairments
which are severe enough to prevent the
child from functioning independently,
appropriately, and effectively in an age-
appropriate manner (part B). The Listing
of Impairments is used for evaluating
disability and blindness under the
Social Security disability program and
the supplemental security income
program.

When the revised Listing of
Impairments was published in 1985, we
indicated that disability evaluation and
treatment and program experience
would require that the listing be
periodically reviewed and updated.
Accordingly, expiration dates were
established ranging from 4 to 8 years for
each of the specific body systems. A
date of December 6, 1990, was
established for the musculoskeletal .
system listings in part A to no longer be
effective. A date of December 6, 1993,
was established for part B of the listings
to no longer be effective.

The potential program impact of the
changes to update the listings required
careful analysis and consideration
within the Agency. As our study and
analysis continued, it became evident
that we would be unable to publish a
proposed and then a final regulation
containing revised criteria for part A of
the musculoskeletal system listings by
December 6, 1990. We, therefore,
published in the Federal Register of
December 12, 1990 (55 FR 51100), a final
regulation extending the current
musculoskeletal system listings for a
period of 18 months through June 5, 1992.

Before proposing revisions to the
current musculoskeletal listings, we
must consider and resolve a variety of
medical issues affecting both adults and
children. We also want to give special
attention to ensuring consistency
between the proposed adult and
childhood listings, while also
recognizing the particular considerations
appropriate to children. Because of the
complexity of these medical and
technical tasks, we find that we will not
have sufficient time to publish a notice
of proposed rulemaking setting out any
proposed revisions to the current listings
that may be necessary and then publish
a final regulation in the Federal Register
by June 6, 1992. We have, therefore,
decided to extend the date on which the
current musculoskeletal system listings
in part A will no longer be effective for
an additional period of 18 months—from
June 6, 1992, to December 6, 1993.
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Regulatory Procedures

The Department, even when not
required by statute, as a matter of
policy, generally follows the
Administrative Procedure Act notice of
proposed rulemaking and public
comment procedures specified in 5
U.S.C. 553 in the development of its
regulations. The Administrative
Procedure Act provides exceptions to its
notice and public comment procedures
when an agency finds there is good
cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for waiver
of notice of proposed rulemaking and
public comment procedures on this rule
because it only extends the expiration
date of Part A of the musculoskeletal
system listings and makes no
substantive changes to these listings.
The current regulations expressly
provide that the listings may be
extended by the Secretary, as well as
revised and promulgated again. Because
we are not making any revisions to the
current listings, use of public comment
procedures is not contemplated by the
existing regulations and is unnecessary
under the Administrative Procedure Act.
After our review of the existing
musculoskeletal system listings is
completed, any proposed revisions to
the existing criteria will be published for
public comment.

Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because this regulation
does not meet any of the threshold
criteria for a major rule. Therefore, a
regulatory impact analysis is not
required.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on a
suhstantial number of small entities
because it only affects disability
claimants under titles I and XVI of the
Act.

Paperwork Reduction Act

This regulation imposes no reporting
or recordkeeping requirements
necessitating clearance by the Office of
Management and Budget.

(Catalog of Federal Domestic Assistance
Program No. 93.802, Social Security Disability
Insurance; No. 93.807, Supplemental Security
Income Program)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,

Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: April 14, 1992.
Gwendolyn S. King,
Commissioner of Social Security.

Approved: May 21, 1992.
Louis W. Sullivan,
Secretary of Health and Human Services.

For the reasons set forth in the
preamble, part 404 of title 20 of the Code
of Federal Regulations is amended as
set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205 (a), (b), and (d)-
(h), 218(i), 221 (a) and (i), 222(c), 223, 225, and
1102 of the Social Security Act; 42 U.S.C. 402,
405 (a), (b) and (d)-(h), 416(i), 421 (a) and (i),

422(c), 423, 425, and 1302.

Appendix 1 to Subpart P—{Amended)
2. Appendix 1 to subpart P is amended

. by revising the second paragraph of the

introductory text to read as follows:

Appendix 1 to Subpart P—Listing of
Impairments

The musculoskeletal system (1.00) will

no longer be effective on December 6,
1993.

* * * * *
[FR Doc. 92-13281 Filed 6-4-92; 8:45 am]
BILLING CODE 4190-29-M

Food and Drug Administration

21 CFR Part 176
[Docket No. 87F-0239]

Indirect Food Additives: Paper and
Paperboard Components

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of a polyamide-
epichlorohydrin resin prepared by
reacting N-methyl-bis (3-aminopropyl)
amine with oxalic acid and urea to form
a basic polyamide and further reacting
the polyamidle with epichlorohydrin. The
polyamide-epichlorohydrin resin will be
used to impart wet strength to paper and
paperboard in contract with aqueous
and fatty foods. This action is in

response to a petition filed by Hercules,
Inc.

DATES: Effective June 5, 1992; written
objections and requests for a hearing by
July 8, 1992.

ADDRESSES: Written objections may be.
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
Marvin D. Mack, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 205~254-9511.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of August 17, 1987 (52 FR 30740), FDA
announced that a food additive petition
(FAP 7B3986) had been filed by
Hercules, Inc., Hercules Plaza,
Wilmington, DE 19894, proposing that
Section 176.170 Components of Paper
and Paperboard in Contact With
Aqueous and Fatty Foods (21 CFR
176.170) be amended to provide for the
safe use of polyamide-epichlorohydrin
water-soluble thermosetting resins
prepared by reacting N-methyl-bis (3-
aminopropyl) amine with oxalic acid
and urea or dimethylglutarate to form a
basic polyamide and further reacting the
polyamide with epichlorohydrin. The
polyamide-epichlorohydrin resins will
be used to impart wet strength to paper
and paperboard in contact with aqueous
and fatty foods.

Since publication of the filing notice,
the petitioner has withdrawn a request
to list the proposed use of the
polyamide-epichlorohydrin resin
prepared by reacting N-methyl-bis (3-
aminopropyl) amine with
dimethylglutarate to form a basic
polyamide and further reacting the
polyamide with epichlorohydrin.

FDA, in the evaluation of the safety of
the additive, reviewed the safety of the
additive, the starting materials used to
manufacture the additive, and
manufacturing impurities that may be
present in the additive. Although the
additive itself has not been found to
cause cancer, it has been found to
contain minute amounts of
epichlorohydrin as an impurity from its
production. This chemical has been
shown to cause cancer in test animals.
Residual amounts of reactants, such as
epichlorohydrin, are commonly found as
contaminants in chemical products,
including food additives.

I. Determination of Safety

Under section 409(c){3)(A) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 348(c)(3)(A)). the so-
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called “general safety clause” of the
statute, a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. The concept of safety
embodied in the Food Additives
Amendment of 1958 (the amendment) is
explained in the legislative history of the
provision: “Safety requires proof of a
reasonable certainty that no harm will
result from the proposed use of an
additive. It does not—and cannot—
require proof beyond any possible doubt
that no harm will result under any
conceivable circumstance.” (H. Rept.
2284, 85th Cong., 2d sess. 4 (1958)). This
definition of safety has been
incorporated into FDA's food additive
regulations {21 CFR 170.3(i)). The
anticancer or Delaney clause of the
amendment (section 409(c}(3)(A} of the
act) (21 U.S.C. 348(c)(3)(A)) provides
further that no food additive shall be
deemed to be safe if it is found to induce
- cancer when ingested by man or animal.

In the past, FDA has often refused to
approve the use of an additive that
contained or was suspected of
containing even minor amounts of a
carcinogenic chemical, even though the
additive as a whole had not been shown
to cause cancer. The agency now
believes, however, that developments in
scientific technology and experience
with risk assessment procedures make it
possible for FDA to establish the safety
of additives that contain carcinogenic
chemicals but that have not themselves
béen shown to cause cancer.

In the preamble to the final rule
permanently listing D&C Green No. 6,
published in the Federal Register of
April 2, 1982 (47 FR 14138), FDA
explained the basis for approving the
use of a color additive that had not been
shown to cause cancer, even though it
contains a carcinogenic impurity. Since
that decision, FDA has approved the use
of other color additives and food
additives on the same basis.

An additive that has not been shown
to cause cancer, but that contains a
carcinogenic impurity, may properly be
evaluated under the general safety
clause of the statute using risk
assessment procedures to determine
whether there is a reasonable certainty
that no harm will result from the
proposed use of the additive.

The agency’s position is supported by
Scott v. FDA, 728 F. 2d 322 (6th Cir.
1984). That case involved a challenge to
FDA's decision to approve the use of
D&C Green No. 5, which contains a
carcinogenic chemical but has itself not
been shown to cause cancer. Relying
heavily on the reasoning in the agency's
decision to list this color additive, the

U.S. Court of Appeals for the Sixth
Circuit rejected the challenge to FDA's
action and affirmed the listing
regulation.

I1. Safety of Petitioned Use of the
Additive

FDA estimates that the petitioned use
of the polyamide-epichlorohydrin resin
will result in extremely low levels of
exposure to this additive. The agency
estimated the probable daily intake of
the additive based on considerations
such as the migration of the additive
under the most severe intended use
conditions and the types of food-contact
articles that may contain this substance.
The agency estimated that the probable
daily intake for the additive would not
exceed 18 micrograms (ug) per person
per day. .

FDA does not ordinarily consider
chronic testing to be necessary to
determine the safety of an additive
whose use will result in such low
exposure levels (Refs. 1 and 2), and the
agency has not required such testing
here. However, the agency has reviewed
other available toxicological data. On
the basis of the agency's review of these
data and of the low level of migration of
the resin, the agency concludes that
there is an adequate margin of safety for
the proposed use of the additive.

As stated above, the additive may
contain epichlorohydrin, a substance
that has been shown to cause cancer in
test animals. This impurity may be
present as a residue from manufacturing
the additive. However, because the
additive itself has not been shown to
cause cancer, the Delaney Clause (21
U.S.C. 348(c)(3)(A)) does not apply to it.

FDA has evaluated the safety of this
additive under the general safety clause,

- considering all available data and using

risk assessment procedures to estimate
the upper-bound limit of risk presented
by the carcinogenic chemical,
epichlorohydrin, that may be present as
an impurity in this additive. Based on
this evaluation, the agency has
concluded that the additive is safe under
the proposed conditions of use.

The risk assessment procedures that
FDA used in this evaluation are similar
to the methods that the agency has used
to examine the risk associated with the
presence of minor carcinogenic
impurities in various other food and
color additives that contain carcinogenic
impurities (see, e.g., 49 FR 13018 and
13019, April 2, 1984). The risk evaluation
of the carcinogenic impurity has two
aspects: (1) Assessment of the worst-
case exposure to the impurity from the
proposed use of the additive, and (2}
extrapolation of the risk observed in the

animal bioassays to the conditions of
probable exposure to humans.

A. Epichlorohydrin

Based on the fraction of the daily diet
that may be in contact with surfaces
containing the polyamide-
epichlorohydrin resin and on the level of
epichlorohydrin that may be present in
the additive, FDA estimated that the
hypothetical worst-case exposure to
epichlorohydrin from the use of the
additive in paper and paperboard to be
0.15 ug per person per day (Refs. 3 and
4). The agency used data from a
Japanese carcinogenesis bioassay (Ref.
5) on epichlorohydrin fed to rats in their
drinking water to estimate the upper-
bound level of lifetime human risk from
exposure to this chemical stemming
from the proposed use of this resin. The
results of the bioassay demonstrated
that epichlorchydrin was carcinogenic
for rats under the conditions of the
study. The test material caused
significantly increased incidences of
stomach papillomas and carcinomas in
the rats. .

The Center for Food Safety and
Applied Nutrition’s Cancer Assessment
Committee reviewed this bioassay and
other relevant data available in the
literature and concluded that the
findings of carcinogenicity were
supported by this information on
epichlorohydrin. The committee further
concluded that an estimate of the upper-
bound limit of lifetime human risk from ,
potential exposure to epicholorohydrin
stemming from the proposed use of the
resin gould be calculated from the
bioassay.

Based on a worst-case exposure of
0.15 pg per person per day, FDA
estimates that the upper-bound limit of
individual lifetime risk from potential
exposure to epichlorohydrin from the
use of this polyamide-epichlorohydrin
water-soluble thermosetting resin is
7x10°?, or less than 1 in 140 million (Ref.
6). Because of numerous conservatisms
in the exposure estimate, actual lifetime-
averaged individual exposure to
epichlorohydrin is expected to be
substantially less than the estimated
daily intake, and, therefore, the actual
risk would be less than the calculated
upper-bound limit. Thus, the agency
concludes that there is a reasonable
certainty of no harm from exposure to
epichlorohydrin that might result from
the proposed use of the polyamide-
epichlorohydrin resin.

B. Need for Specifications

The agency has also considered
whether specifications are necessary to
control the amount of epichlorohydrin in
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the food additive. The agency finds that
specifications are not necessary for the
following reasons: (1) Because the trace
amounts of epichlorohydrin that might
be present in the additive can be
expected to be virtually eliminated from
the paper during subsequent paper
processing operations and by the heat
during drying steps, the agency would
not expect this impurity to become a
‘component of food at other than
extremely small amounts, and (2) the
upper-bound limit of lifetime risk from
exposure to epichlorohydrin, even under
worst-case assumptions, is very low,
less than 1 in 140 million.

C. Conclusion on Safety

FDA has evaluated the available
toxicity data and the exposure
calculation for the resin and has found it
to be safe and effective for the intended
use based upon the extremely low levels
of exposure to the resin and upon
evaluation of the data furnished in the
petition. Accordingly, FDA concludes
that the regulation in § 176.170 should be
amended as set forth below.

In accordance with § 171.1(h} (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

1I1. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an

environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

IV. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Carr, G.M., “Carcinogen Testing
Programs” in Food Safety: Where Are We?,
Committee on Agriculture, Nutrition, and
Forestry, U.S. Senate, pp. 50-67, July 1979.

2. Kokoski, C.J.. “Regulatory Food Additive
Toxicology,” Chemicol Safety Regulation and
Compliance, edited by Homburger, F., and
J.K. Marquis, New York, pp. 24-33, 1885.

3. Memorandum from the Food and Color
Additives Review Section to the Indirect
Additives Branch, “Polyamide-
Epichlorehydrin Resin for Use in Paper and
Paperboard,” dated March 3, 1968.

4. Memorandum from the Food Additives
and Animal Drug Chemistry Evaluation
Branch to the Petitions Control Branch,
“Consumption Estimates for
Epichlorohydrin,” dated October 15, 1982.

5. Konishi, Y. et al., “Forestomach Tumors
Induced by Orally Administered
Epichlorohydrin in Male Wistar Rats,” Gan
No Rinsho (Japanese Journal of Caricer
Clinics), 71:922-923, 1980.

6. Report of the Quantitative Risk
Assessment Committee, “Upper Bound Risk
Estimation for the Carcinogenic Impurity,
Epichlorohydrin, in FAP 7B3988,” dated
October 27, 1988.

V. Objections

Any person who will be adversely
affected by this regulation may at any
time on or before July 8, 1992 file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing

is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 176

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner.
of Food and Drugs, 21 CFR part 176 is
amended as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND :
PAPERBOARD COMPONENTS

1. The authority citation for 21 CFR
part 178 continues to read as follows:
Authority: Secs. 201, 402, 408, 408, 708 of

the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 346, 348, 376).

2. Section 176.170 is amended in
paragraph (a)(5) by alphabetically
adding a new entry to the table to read
as follows:

§ 176.170 Components of paper and
paperboard in contact with aqueous and
fatty foods.

List of substances

Limitations

. . .

Polyamide-epichiorohydrin  water-soluble thermosetting resin (CAS Reg. No. For use only as a wet strength agent and/or retention aid employed prioe to the

96387-48-3) prepared by reacting A-methyl-bis(3-aminopropyl) amine with
oxalic acid and wea to form & basic polyamide and furthes reacting the

polyamide with epichiorohydrin.

fibers.

sheet-forming operation in the manufacture of paper and paperboard and used
at a level not 10 exceed 1.5 percent by weight of dry paper and paperboard

. .
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Dated: May 28, 1992.
William K. Hubbard,
Acting Deputy Commissioner for Policy.
[FR Doc. 92-13133 Filed 6-4-92; 8:45 am}
BILLING CODE 4160-01-M

21 CFR Part 178
[Docket No. 89F-0156])

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of N,N-bis (2-hydroxyethyl)
butylamine; bis (hydrogenated tallow
alkyl) aminoethanol; isotridecy! alcohol,
ethoxylated; bis (hydrogenated tallow
alkyl) amine; and diethylene glycol
monobutylether as components of
lubricants used in the manufacture of
metallic articles for food-contact use.
This action is in response to a petition
filed by Berol (Suisse) S.A. Fribourg
{formally Alunique S.A.).

DATES: Effective June 5, 1992; written
objections and requests for a hearing by
July 8, 1992.

ADDRESSES: Submit written objections
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Center for Food Safety and
Applied Nutrition (HFF-335), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-254-9500.
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of June 7, 1989 (54 FR 24425), FDA
announced that a food additive petition
(FAP 9B4145) had been filed by
Alunique S.A., 56 Grand Rue, CH 1700
Fribourg, Switzerland, proposing that
section 178.3910 Surface Lubricants
Used in the Manufacture of Metallic
Articles (21 CFR 178.3910) be amended
to provide for the safe use of the
following additives as components of
lubricants in the manufacture of metallic
articles for food-contact use:

(1) N,N-Di {2-hydroxyethyl)
butylamine.

{2) Bis (hydrogenated tallow-alkyl)
aminoethanol.

(3) Isotridecyl alcohol, ethoxylated.

(4) Bis (hydrogenated tallow-alkyl)
amine,

(5) Diethyleneglycol monobutylether.

In the remainder of this preamble and
in the rule set forth below, the agency
refers respectively to the compounds
listed above by their more appropriate
chemical names: N,N-Bis (2-
hydroxyethyl) butylamine; bis
(hydrogenated tallow-alkyl)
aminoethanol; isotridecyl alcohol,
ethoxylated; bis (hydrogenated tallow
alkyl) amine; and diethylene glycol
monobutylether. The petitioner,
Alunique S.A., has been replaced by
Berol (Suisse) S.A. Fribourg, ¢/o Lenz,
Schluep, Briner, & de Coulon, Grand Rue
25, 1211 Geneva 11 Switzerland.

FDA, in its evaluation of the safety of
these additives, reviewed the safety of
both the additives and the starting
materials used to manufacture the
additives. The additives themselves
have not been found to cause cancer.
However, all of the additives except bis
(hydrogenated tallow alkyl)
aminoethanol may contain minute
amounts of ethylene oxide and 1,4
dioxane as byproducts of their
production; these chemicals have been
shown to cause cancer in test animals.
Residual amounts of reactants and
manufacturing aids, such as these
chemicals, are commonly found as
contaminants in chemical products,
including food additives.

1. Determination of Safety

Under section 409(c)(3)(A) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 348(c)(3)(A)). the so-
called “general safety clause” of the
statute, a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. The concept of safety
embodied in the Food Additives
Amendment of 1958 is explained in the
legislative history of the provision:
“Safety requires proof of a reasonable
certainty that no harm will result from
the proposed use of an additive. It does
not—and cannot—require proof beyond
any possible doubt that no harm will
result under any conceivable
circumstance. (H. Rept. 2284, 85th Cong.,
2d sess. 4 (1958).) This definition of
safety has been incorporated into FDA's
food additive regulations (§ 170.3(i)).
The anticancer or Delaney clause of the
Food Additives Amendment (section
409(c)(3)(A)) of the act provides further
that no food additive shall be deemed to
be safe if it is found to induce cancer
when ingested by man or animal.

In the past, FDA often refused to
approve the use of an additive that
contained or was suspected of
containing even minor amounts of a
carcinogenic chemical, even though the
additive as a whole had not been shown

to cause cancer. The agency now
believes, however, that developments in
scientific technology and experience
with risk assessment procedures have
made it possible for FDA to establish
the safety of additives that contain
carcinogenic impurities but that have
not themselves been shown to cause
cancer.

In the preamble to the final rule
permanently listing D&C Green No. 6,
published in the Federal Register of
April 2, 1982 (47 FR 14138), FDA
explained the basis for approving the
use of a color additive that had not been
shown to cause cancer, even though it
contained a carcinogenic impurity. Since
that decision, FDA has approved the use
of other color additives and food
additives on the same basis. FDA fully
explained the scientific, legal, and policy
underpinnings for these decisions in the
advance notice of proposed rulemaking
on a policy for regulating carcinogenic
chemicals in food and color additives,
published in the Federal Register of
April 2, 1982 (47 FR 14464).

The agency now believes that the
Delaney or anticancer clause is
applicable only when the food additive
as a whole is found to cause cancer. An
additive that has not been shown to
cause cancer, but that contains a
carcinogenic impurity, may properly be
evaluated under the general safety
provision of the statute using risk -
assessment procedures to determine
whether there is a reasonable certainty
that no harm will result from the
proposed use of the additive.

The agency's position is supported by
Scott v. FDA, 728 F.2d 322 (6th Cir. 1984).
That case involved a challenge to FDA's
decision to approve the use of D&C
Green No. 5, which contains a
carcinogenic chemical but has itself not
been shown to cause cancer. Relying
heavily on the reasoning in the agency's
decision to list this color additive, the
United States Court of Appeals for the
Sixth Court rejected the challenge to
FDA's action and affirmed the listing
regulation.

I1. Safety of Petitioned Use

FDA estimated that the petitioned use
of the five additives will result in
extremely low levels of exposure. The
agency has calculated estimated daily
intakes for these additives based on the
potential residue levels of the additives
on food contact surfaces under the most
severe intended use conditions and the
probable concentration of the additives
in the daily diet from food-contact
articles that may contain them as a
consequence, of having been
manufactured by a process in which the
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additives were used as components of  1,4-dioxane that may be present in the nonts 1,4-gioxane upper-bound
lubricants. The maximum concentration additives {Ref. 3), FDA estimated the Compc itetime risk
of each additive in the daily diet and the hypothetical worst-case exposure to 1,4-
estimated daily intake {(EDI) for the dioxane from the use of these additives = MMBis(2-hydroxyethyl) | 4> 107*! (or 4 in 100
additives are not expected to exceed the (in nanograms per person per day (ng/p/ Bis(hydsogenated tallow 6)5"::;’_':),' (or 6in 10
following: day)) to be as follows: alkylaminoethanol. wriltion).

- Diethylene giycol h 6><10")’ (or6in1
Daity dietary intake 1.4-doxane mmombmv, lether. ; m'.'; o 1im 10
m £0l ' (ng/p/day) ethoxylated. trithion).
Components (parts m N,N-Bis(2-hydroxyethyi)butylamine...... 1.2
baion) | PeT day)  Bis(nydrogenated tallow Because of numerous conservatisms
Diea::yl)arrmoethenol.....,............. 0.018 in the exposure estimate, lifetime-
ylene glycol monobutyle 0.18 At
N,N-Bis{2-hydroxyethyl) butyl- isotridecyl aicohol, ethoxylated. 0.0027 averaged individual exposure to 1,4-
_amine 4 " dioxane is expected to be substantially
B':‘k ,‘)m”‘“e" tatlow 008 008 less than the estimated daily intake, and
Bis(h;d,ogeme'g“,;,“,&“;};;j” ’ ) The agency used datain a therefore the calculated upper-bound
AMINOBTHANON.....cvvveveresoern] 0.1 0.2 -carcinogenesis bioassay on 1.4-dioxane  risk would be less. Thus, the agency
Die';;'g:ﬂe glycol monobuty- 6 ' conducted for the National Clalncer concludes that there is a reasonable
PR o Institute (Ref. 4) to estimate the upper- certainty of no harm from exposure to
tectidecyl aloohal, ethoxylet 0.09 03 bound level of lifetime human risk from  1.4-dioxane that may result from the
exposure to this chemical stemming proposed use of the above listed

FDA does not ordinarily consider
chronic testing to be necessary to
determine the safety of an additive
whose uge will result in such low
exposure levels (Refs. 1 and 2) and has
not required such testing here. Because
these additives have not been shown to
cause cancer, the anticancer clause does
not apply to them. However, the agency
has reviewed data from acute oral
toxicity studies on these lubricant
formulation components and concludes
that there is an adequate margin of
safety for the proposed use of the
additives.

For the four additives that may
contain the carcinogenic impurities
ethylene oxide and 1,4-dioxane, FDA
has evaluated the safety of the additives
under the general safety provision, using
risk assessment procedures to estimate
the upper-bound limit of risk presented
by the two carcinogenic chemicals.

The risk assessment procedures that
FDA used in this evaluation are similar
to the methods that it has used to
examine the risk associated with the
presence of minor carcinogenic
impurities in various other food and
color additives that contain carcinogenic
impurities (e.g., 49 FR 13018 at 13019,
April 2, 1984). This risk evaluation of the
carcinogenic impurities ethylene oxide
and 1,4-dioxane has two aspects: (1)
Assessment of the worst-case exposure
to the impurities from the proposed use
of the additive; and (2) extrapolation of
the risk observed in the animal
bicassays to the conditions of probable
exposure to humans.

A. The Impurity 1,4-Dioxane

Based on the fraction of the daily diet
that may contact surfaces containing the
four additives, the residue levels on
these surfaces, as well as the level of

from the proposed use of the additives.
The results of the bioassay on 1,4-
dioxane demonstrated that the material
was carcinogenic for female rats under
the conditions of the study. The test
material caused significantly increased
incidence of squamous cell carcinomas
and hepatocellular tumors in female
rats.

The Center for Food Safety and
Applied Nutrition's Cancer Assessment
Committee (the CAC]) reviewed this
bioassay and other relevant data
available in the literature and concluded
that the findings of carcinogenicity were
supported by this information on 1,4-
dioxane. The Quantitative Risk
Assessment Committee {the QRAC)
concluded that an estimate of the upper-
bound level of lifetime human risk from
potential exposure to 1,4-dioxane
stemming from the proposed use of
these additives could be calculated from
the bioassay (Ref. 5).

The agency used a quantitative risk
assessment procedure (linear
proportional model) to extrapolate to
potential human exposure from the
doses encountered under the proposed
conditions of use. This procedure is not
likely to underestimate the actual risk
from very low exposures and may, in
fact, exaggerate it because the
extrapolation models used are designed
to estimate the maximum risk consistent

- with the data. For this reason, the

estimate can be used with confidence to
determine to a reasonable certainty
whether any harm will result from the
proposed conditions and levels of use of
these food additives. Based on worst-
case exposures mentioned above, FDA
estimates the upper-bound limit of
individual lifetime risk from potential
exposure to 1,4-dioxane (Ref. 5) from the
use of these additives to be as follows:

additives,
B, The Impurity Ethylene Oxide

Based on the fraction of the daily diet
that may contact surfaces containing the
four additives, the residue levels on
these surfaces, as well as the level of
ethylene oxide that may be present in
the additives (Ref. 3), FDA also
estimated the hypothetical worst-case
exposure to ethylene oxide from the use
of these additives to be as follows:

Ethylene
Components oxide (ng/p/
day)
N,N-Bis(2-hydroxyethyl) butylamine .... 0.16
Bis(hydrogenated tallow
alkyllaminoethanol............c.eeeeeemecnnd 0.016
Diethylene glycol monobutylether ....... 0.090
Isotridecyl alcohol, ethoxylated ...........| 0.0054

The agency used data in a
carcinogenesis bioassay on ethylene
oxide conducted by the Institute of
Hygiene, University of Mainz, Germany
(Ref. 8), to estimate the upper-bound
level of lifetime human risk from
exposure to this chemical stemming
from the proposed use of these
additives. The results of the bioassay on
ethylene oxide demonstrated that this
material was carcinogenic for female
rats under the conditions of the study.
The test material caused a significantly
increased incidence of squamous cell
carcinoma of the forestomach and
carcinoma, in situ, of the glandular
stomach. :

The CAC reviewed this bioassay and
other relevant data available in the
literature and concluded that this
information on ethylene oxide supported
the finding of carcinogenicity. The
QRAC further concluded that an
estimate of the upper-bound limit of
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lifetime human cancer risk from
potential exposure to ethylene oxide
could be made from the bioassay.

Based on worst-case exposures listed
above, FDA estimates, using a linear
proportional model, the upper-bound
limit of individual lifetime risk from
potential exposure to ethylene oxide
(Ref. 5) from the use of these additives
to be as follows:

' Ethylene oxide upper-

Component bound lifetime risk

N, N-Bis(2-hydroxyethyl) 3x107° (or 3in 10

butylamine. biflion)
Bis(hydrogenated tallow | 3x 10 (or 3 in 100
alkyl) aminoethanol. billion)

Diethylene glycol 2% 10 19 tor 2 In 10 bitlion)

monobutylether.
Isotridecyl alchohol, 1x10°" (or 1in 100
ethoxylated. bitlion)

Because of numerous conservatisms
in the exposure estimate, lifetime-
averaged individual exposure to
ethylene oxide is expected to be
substantially less than the estimated
daily intake, and therefore, the
calculated upper-bound risk would be
less. Thus, the agency concludes that
there is a reasonable certainty of no
harm from the exposure to ethylene
oxide that may result from the use of
these additives.

II1. Need for Specifications

The agency has also considered
whether specifications are necessary to
control the amount of the ethylene oxide
and 1,4-dioxane impurities in the food
additives. The agency finds that
specifications are not necessary for the
following reasons: (1) Production
specifications will control the levels of
residual ethylene oxide and 1,4-dioxane,
such that the agency would not expect
these impurities to become components
of food at other than extremely low
levels; and (2) the upper-bound limit of
lifetime risk from exposure to these
impurities, even under a worst-case
assumption, is very low.

IV. Conclusion on Safety

FDA has evaluated the available
toxicity data and the estimated
exposure for the additives and has
determined that the additives are safe
for their proposed use and that 21 CFR
178.3910(a){2) be amended as set forth
below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in

reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

V. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

VI. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Carr, G. M., “Carcinogen Testing
Programs” in “Food Safety: Where Are We?.”
p. 59, Committee on Agriculture, Nutrition,
and Forestry, United States Senate, July 1979.

2. Kokoski, C. J.. “Regulatory Food Additive
Toxicology,” presented at the Second
International Conference on Safety
Evaluation and Regulation of Chemicals,
Cambridge, MA, October 24, 1983.

3. Memorandum dated November 1, 1989,
from Food and Color Additives Review
Section (HFF—415), to Indirect Additives
Branch, FAP 9B4145—Berol Nobel
Stenungsund AB {formerly Berol Keni AB)
(BNS), “Rolling Fluid Formation/Metal Foil,"
October 10, 1989.

4. “Bioassay of 1,4-Dioxane for Possible
Carcinogenicity,” National Cancer Institute,
NCI-CG-TR-80, 1978.

5. Report of the Quantitative Risk
Assessment Committee, “FAP 9B4145—
Estimation of Upper-Bound Risk for Ethylene
Oxide and 1,4-Dioxane in Rolling Fluid
Formulation/Metal Foil (Berol Nobel
Stenungsund AB),” February 4, 1991.

6. Dunkelberg, H., “Carcinogenicity of
Ethylene Oxide and 1,2-Propylene Oxide
upon Intragastric Administration to Rats,”
British Journal of Cancer, 46:924, 1982.

VII. Objections

Any person who will be adversely
affected by this regulation may at any

time on or before July 6, 1992 file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.
- Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:
Authority: Secs. 201, 402, 408, 706 of the

Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 376).

2. Section 178.3910 is amended in
paragraph (a)(2) by alphabetically
adding five new entries to the table to
read as follows:

§ 178.3910 Surface lubricants used in the
manufacture of metallic articles.
* * * * *

(8) * & *

(2) * * ®
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List of substances

Limitations

Bis(hydrogenated taflow atkyllamine (CAS Reg. No. 81789-79-5)

. . -

Bis(hydrogenated tallow alkyl)aminoethanol (CAS Reg. No. 116438-56-3

)
N.N-Bis(2-hydroxyethyl)butylamine (CAS Reg. No. 102-79-4).......................

* » .

Not to be used in combination with sodium nitrite.

List of substances

Diethylene glycol monobutylether (CAS Reg. NO. 112-34-5) .......coonmicorecccniriinnne

Isotridecy! alcohol, ethoxylated (CAS Reg. No. 9043-30-5)

. . *

* * * * *

Dated: May 28, 1992.
William K. Hubbard,
Acting Deputy Commissioner for Policy.
[FR Doc. 92-13134 Filed 6-4-92; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Monensin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Elanco
Animal Health. The supplemental
NADA provides for the use of an
additional concentration of monensin
Type A medicated article (80 grams of
monensin sodium per pound of product)
to be used as currently approved to
make Type B and Type C medicated
cattle and goat feeds.

EFFECTIVE DATE: June 5, 1992.

€OR FURTHER INFORMATION CONTACT:
william G. Marnane, Center for
veterinary Medicine (HFV-143), Food
ind Drug Administration, 7500 Standish
1., Rockville, MD 20855, 301-295-8678.

SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly &
Co., Lilly Corporate Center,
indianapolis, IN 46285, has filed a
supplement to NADA 95-735, providing
for the use of an 80-grams-per-pound
monensin Type A medicated article in
addition to the currently approved 20-,
30-, 45-, and 60-grams-per-pound
articles. The Type A medicated article is
to be used as currently approved in

§ 558.355 (f}(3) and (f)(6) (21 CFR 558.355
()(3) and (f)(6)) to make Type B and

Type C medicated cattle and goat feeds,
respectively.

The supplemental NADA is approved
as of May 4, 1992, and the regulations
are amended in paragraphs (b)(7) and
(b)(14) of § 558.355 to reflect the
approval. ’

Under 21 CFR 514.106(b)(2), this is a
Category II supplement that did not
require reevaluation of the underlying
safety and effectiveness data in the
parent application because the approved
uses of the product have not been
changed. Because the sponsor was not
required to submit new safety and
effectiveness data, a freedom of
information summary was not required.

As provided in 21 CFR 558.4(a),
monensin is a Category I, Type A
medicated ariticle, which as the sole
drug ingredient, does not require an
approved Form FDA 1900 for making
Type B and Type C medicated feeds as
permitted under § 558.355 (f)(3) and
(f)(8). Under section 512(c)(2)(F)(iii) of
the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 360b(c)(2)(F)(iii)), this
supplement does not qualify for
marketing exclusivity because neither
new clinical or field studies, nor hunian
food safety studies (other than
bioequivalence or residue studies)
essential to the approval and conducted
or sponsored by the applicant, were
required for its approval.

The agency has determined under 21
CFR 25.24(d)(1){iii) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558-~NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: Secs. 512, 701 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

2. Section 558.355 is amended by
revising paragraphs (b)(7) and (b)(14) to
read as follows:

§ 558.355 Monensin.
* * - * *

(b) * *

{7) To 000986: 20, 30, 45, 60, and 80
grams per pound, as monensin sodium,
paragraph (f)(3) of this section.

- * * * -

(14) To 000986: 60 and 80 grams per
pound, as monensin sodium, paragraph
(f)(6) of this section.

* L] » * »*

Dated: june 1, 1992.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

{FR Doc. 92-13188 Filed 6-4-92; 8:45 am)
BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Part 901
[Docket No. R-91-1520; FR-2897-1-05]
RIN 2577-AA89

Public Housing Management
Assessment Program

AGENCV: Office of the Assistant
Secretary for Public and Indian Housing,
HUD. :

ACTION: Notice of extension of time for
submission of comments.
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SUMMARY: On January 17, 1992, HUD
published an interim rule implementing
the Public Housing Management
Assessment Program, and requesting
comments by May 18, 1892. The purpose
of this Notice is to extend the time for
submission of applications until July 20,
1992,

DATES: The comment due date originally
announced for May 18, 1992 is extended
by this Notice to July 20, 1992.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Rules Docket Clerk,
Office of General Counsel, room 10278, +
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410-0500.
Communications should refer to the
above docket number and title. An
original and three copies of comments
should be submitted. Facsimile (FAX)
comments are not acceptable. A copy of
each communication submitted will be
available for public inspection and
copying between 7:30 a.m. and 5:30 p.m.
weekdays at the above address.

FOR FURTHER INFORMATION CONTACT:
Casimir R. Bonkowski, Director, Office
of Management and Policy, Office of
Public and Indian Housing, Department
of Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410, telephone (202) 708-0440. A
telecommunications device for hearing
or speech impaired persons {TDD) is
available at (202) 708-0850. {These are
not toll-free telephone numbers.)
SUPPLEMENTARY INFORMATION: A
proposed rule for the Public Housing
Management Assessment Program
(PHMAP) in accordance with section
502 of the National Affordable Housing .
Act (approved November 28, 1990,
Public Law 101-625, hereinafter, NAHA}
was published in the Federal Register on
April 17, 1991 (56 FR 15712), with a 60
day comment period. The Department
received 114 comments on the PHMAP
proposed rule. On January 17, 1992 (57
FR 2160), HUD published an interim rule
implementing PHMAP, requesting
comments by May 18, 1992.

The Department has received a
number of requests for additional time
in which to submit comments on the
interim rule. The Department also
believes that participation by PHASs in
the quarterly cycle of PHMAP review
may lead to additional comments, .and
the Department wishes to solicit as
broad a range of comments as possible.

In response to these concerns, the
Department is extending, for an
additional 60 days, the deadline for
submission of comments on the PHMAP
interim rule. Comments will now be due
on or before Monday, July 20, 1992.

Interested persons are invited to submit
an original and three copies of
comments regarding this rule to the
Rules Docket Clerk, Office of General
Counsel, room 10276, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410~0500. Communications should
refer to the above docket number and
title. Facsimile (FAX} comments are not
acceptable.

Dated: June 2, 1992.
Joseph G. Schiff,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 92-13241 Filed 6—4-92; 8:45 am|
BILLING CODE 4210-33-M )

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 580

Haitian Transactions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

acTion: Final rule; amendments.

SUMMARY: This rule amends the Haitian
Transactions Regulations, 31 CFR part
580 (the “Regulations”), to prohibit entry
into any U.S. port, unless otherwise
authorized, of any vessel that has called
in Haiti since the later of June 5, 1992 or
the vessel's last call in the United States
{the “reference date"), unless it has
demonstrated to the satisfaction of the
Department of the Treasury’s Office of
Foreign Assets Control (“FAC") that all
calls in Haiti since the reference date
were for transactions {1) exempted or
excepted from the prohibitions of the
Regulations if engaged in by a U.S.
person; or (2) specifically licensed by
FAC, or authorized by a member state of
the Organization of American States
pursuant to MRE/RES. 3-92; or (3) under
a contract of voyage that was fully
completed prior to the vessel's currently
proposed entry into a U.S. port. This
provision implements Resolution MRE/
RES. 3-92, adopted with respect to Haiti
by the Ad Hoc Meeting of Ministers of
Foreign Affairs of the Organization of
American States on May 17, 1992, if
further implementation of Executive
Orders 12775 of October 4, 1991, 56 FR
50841, and 12779 of October 28, 1991, 56
FR 55975. The rule also corrects

§ 580.405 of the Regulations.

EFFECTIVE DATE: This rule is effective on
June 5, 1992,

FOR FURTHER INFORMATION CONTACT:
John T. Roth, Chief of Policy Planning
and Program Management {tel.: 202/622-

1604), Steven L Pinter, Chief of Licensing
(tel.: 202/622-2480), or William B.
Hoffman, Chief Counsel (tel.: 202/622-
2410), Office of Foreign Assets Control,
Department of the Treasury,
Washington, DC 20220.

SUPPLEMENTARY INFORMATION: On
March 31, 1992, the Department of the
Treasury promulgated the Haitian
Transactions Regulations in
consultation with the Department of
State to implement the President’s
Executive Orders of October 4, 1991,
declaring a national emergency with
respect to Haiti and ordering specified
measures against Haiti, and of October
28, 1991, ordering a trade embargo
against Haiti. A new § 580.211 is added
which further implements the trade
restrictions by requiring that any vessel
that has called in Haiti within the
requisite period is prohibited from
entering a U.S. port unless it has
demonstrated to the satisfaction of FAC
that certain conditions have been met.

Section 580.211 provides that any
vessel that has called in Haiti since the
later of June 5, 1992 or the date of the
vessel's last call in the United States
(the “reference date”) is prohibited from
entering a U.S. port unless it
demonstrates to the satisfaction of FAC
that all calls in Haiti since the reference
date were for transactions (1) exempted
or excepted from the prohibitions of this
part if engaged in by a U.S. person; or (2)
specifically licensed by FAC, or
authorized by a member state of the
Organization of American States
pursuant to MRE/RES. 3-92; or (3) under
a contract of voyage that was fully
completed prior to the vessel's currently
proposed entry into a U.S. port.

Vessels entering U.S. ports with goods
destined for Haiti are fully subject to the
export prohibitions of § 580.206 of the
Regulations. Exportations to Haiti may
be licensed by FAC on a case-by-case
basis.

Any vessel subject to § 580.211 which
enters a U.S. port without having first
demonstrated to the satisfaction of FAC

_that the required conditions have been

met may be subject to civil and criminal
penalties.

The final rule also corrects § 580.405
to indicate that payments to the de facto
regime in Haiti from third-country
subsidiaries of U.S. persons will be
considered an evasion of the
Regulations if such payments, prior to
October 4, 1991, had been made by U.S.
persons, including their foreign -
branches, or by-Haitian entities owned
or controlled by U.S. persons.

Because the Regulations involve a

_foreign affairs function, Executive Ordei
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12291 and the provisions of the
Administrative Procedure Act, 5 U.S.C.
553, requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, are inapplicable. Because no
notice of proposed rulemaking is
required for this rule, the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., does
not apply.

List of Subjects in 31 CFR Part 580

Administrative practice and
procedure, Banking and finance,
Blocking of assets, Exports, Haiti,
Imports, Penalties, Reporting and
recordkeeping requirements, Shipping,
Transfer of assets, Vessels.

For the reasons set forth in the
preamble, 31 CFR part 580 is amended
as follows:

PART 580—HAITIAN TRANSACTIONS
REGULATIONS

1. The authority citation for part 580
continues to read as follows:

Authority: 50 U.S.C. 1701, et seg.; E.O.
12775, 56 FR 50641 (Oct. 7, 1991); E.O. 12779,
56 FR 55975 (Oct. 30, 1991).

Subpart B—Prohibitions

2. Section 580.211 is added to read as
follows:

§580.211 Entry of vessels engaged in
trade with Haiti. )

Except as otherwise authorized, any
vessel that has called in Haiti since the
later of June 5, 1992 or the vessel’s last
call in the United States (the “reference
date”) is prohibited from entering a U.S.
port unless it has demonstrated to the
satisfaction of the Office of Foreign
Assets Control that all calls in Haiti
since the reference date were for
transactions:

(a) Exempted or excepted from the
prohibitions of this part if engaged in by
a U.S. person; or

(b) Specifically licensed by the Office
of Foreign Assets Control, or authorized
by a member state of the Organization
of American States pursuant to MRE/
RES. 3-92; or

(c) Under a contract of voyage that
was fully completed prior to the vessel’s
currently proposed entry into a U.S.
port.

3. Section 580.405 is amended by
revising the second and third sentences
to read as follows:

§ 580.405 Indirect payments to the de
facto regime in Haiti; payments by
subsidiaries in third countries.

* * * Unlicensed payments or
transfers made to the de facto regime in
Haiti from U.S. subsidiaries in third
countries shall be considered an evasion

of the prohibitions set forth in § 580.202

‘where such payments or transfers-prior

to that date were normally made by U.S.
persons, including their foreign _
branches, or by persons organized under
the laws of Haiti and owned or
controlled by U.S. persons. Payments or
transfers by third-country subsidiaries
of U.S. persons which were routinely
made by such subsidiaries prior to
October 4, 1991, however, are not
prohibited.
Dated: May 29, 1992.
R. Richard Newcomb, .
Director, Office of Foreign Assets Control.
Approved: May 29, 1992,
Peter K. Nunez,
Assistant Secretary (Enforcement).
[FR Doc. 82-13369 Filed 6-3-92; 2:00 pm}
BILLING CODE 4810-25-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD192-011)

Empire State Regatta, Albany, NY

AGENCY: Coast Guard, DOT.
ACTION: Implementation rule.

SUMMARY: This document puts into
effect the petmanent regulations for the
Empire State Regatta to begin on Friday,
June 12, 1992. The regulations in 33 CFR
100.104 are needed to control vessel
traffic within the immediate vicinity of
the event due to the confined nature of
the waterway and anticipated
congestion at the time of the event. The
purpose of this regulation is to provide
for the safety of life and property on
navigable waters during the évent.

EFFECTIVE DATE: The regulations in 33
CFR 100.104 are effectivé from 12 p.m.
on Friday, June 12, 1992 to 7 p.m. on
Sunday, June 14, 1992.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (junior grade) Eric G.
Westerberg, Chief, Boating Safety
Affairs Branch, First Coast Guard
District, (617) 223-8310.

Drafting Information

The principal persons involved in
drafting this document are LT]G E.G.
Westerberg, Project Manager, First
Coast Guard District Boating Safety
Division, and LCDR ]. Astley, Project
Attorney, First Coast Guard District
Legal Office.

SUPPLEMENTARY INFORMATION: This
notice provides the effective period for
the permanent regulation governing the

1992 running of the Empire State Regatta
in Albany, New York. A portion of the
Hudson River will be closed during the
effective period to all vessel traffic
except participants, official regatta

* vessels, and patrol craft. The regulated

area is that area between the Interstate

. Route 90 bridge and the Dunn Memorial

bridge in Albany, New York. Further
public notification, including the full text
of the regulations will be accomplished
through advance notice in the First
Coast Guard District Local Notice to- -
Mariners. The full text of this regulation
is found in 33 CFR 100.104. :

Dated: May 26, 1892.
].D. Sipes,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 92-13202 Filed 6-4-92; 8:45 am)

- BILLING CODE 4910-14-M

46 CFR Part 401
[CGD 89-104)
RIN 2115-AD47

Great Lakes Pilotage Rates

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard amends the
Great Lakes Pilotage regulations by
increasing the basic pilotage rates on an
interim basis by 14 percent in District 1,
21 percent in District 2, and 10 percent in
District 3. These rate adjustments are
designed to increase the revenue
received by the pilot organizations so as
to increase pilot compensation, pending
development of a permanent rate
methodology.

EFFECTIVE DATE: June 5, 1992.

FOR FURTHER INFORMATION CONTACT:
Mr. Scott Poyer, Project Manager, Office
of Marine Safety, Security and -
Environmental Protection, (G-MVP/12),
room 1210, U.S. Coast Guard

. Headquarters, 2100 Second Street SW.,

Washington, DC 20593-0001, (202) 267-
6248.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this rule are: Mr. Scott Poyer,
Project Manager, Office of Marine
Safety, Security and Environmental
Protection, and Mr. Nicholas Grasselli,
Project Counsel, Office of Chief Counsel.-

Regulatory History
On December 6, 1991, the Coast Guard

published a notice of proposed
rulemaking (NPRM) entitled Great Lakes
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Pilotage Rates in the Federal Register
{56 FR 63911). The Coast Guard received
15 letters commenting on the proposal.
A public hearing was not requested and
one was not held.

Background and Purpose

The last rate increase for District 2
was in April 1985 (50 FR 7177), and the
last rate increase for Districts 1 and 3
was in May 1987 (52 FR 11468). Since the
last rate increases a 1988 Department of
Transportation (DOT) Pilotage Study
and a December 14, 1980 DOT Inspector
General's {IG) Audit Report revealed
weaknesses in accounting for the
expenses incurred by the pilotage
associations and the need to formally
establish the factors considered in
establishing pilotage rates.

On April 25, 1990, the Coast Guard
published a final rule {55 FR 17580)
establishing improved audit
requirements and the guidelines and
procedures to be followed in
ratemaking. The Coast Guard is
developing standardized procedures for
evaluating future pilotage rate
adjustment requests, and expects that it
could take up to a year to revise the
pilotage ratemaking methodology.

The Coast Guard has determined that
an interim increase in the pilotage rates
is necessary because actual pilot
compensation is below present target
levels.

Title 46 U.S.C. 8305 provides that the
Secretary of Transportation, subject.to
the concurrence of the Secretary of
State, ** * * may make agreements
with the appropriate agency of Canada
to* * * prescribe joint or identical rates
and charges * * *." The latest
Memorandum of Arrangements between
Canada and the United States specifies
that “{t|he Secretary [of Transportation)
and the Minister [of Transport] will
arrange for the establishment of
regulations imposing identical rates
* * *.” Consequently, both U.S. and
Canadian pilotage rates were nominally
identical until 19868. Uniform rates are
required by the agreement with Canada.
Uniform rates are also important from
the standpoint of predictable costs for
vessels requiring pilotage. However,
there are differences in the cost bases
and in the operating organizations of the
U.S. and Canadian pilots, particularly
with regard to pilot compensation.
These differences, as well as the need
for U.S. and Canadian uniformity, will
be taken into account when revising the
pilotage ratemaking methodology.

The intent of this final rule is to assure
that this rate adjustment will result in
increased compensation for the pilots.
Accordingly, the Coast Guard expects
the pilot associations to make every

effort to ensure that the rate increases
will be used to increase pilot
compensation. Because the shipping
season has already commenced, the
Coast Guard finds good cause to make
this rule effective upon publication in
accordance with 5 U.S.C. 553(d).

Discussion of Comments and Changes

A total of 15 written comments were
received. Many of the comments
addressed not only the increase in the
basic pilotage rates, but also pilotage in
general. While information on pilotage
in general is appreciated, this section
discusses only those comments dealing
with the ratemaking and the changes to
the NPRM of December 6, 1991.

Three comments addressed the
NPRM's calculation of expenses for
District 1. Review of these comments
revealed that three categories of
expenses were inadvertently omitted
from the District 1 total expense figure
contained in that NPRM. These
expenses included Federal Insurance
Contribution Act (FICA) taxes,
Workmen's Compensation coverage.,
and some travel expenses. These
pilotage expenses for District 1 are
incurred by the pilots individually rather
than by the pilotage Association in
District 1, and are not reflected in the
Association's financial records in
District 1. Therefore, these expenses
were inadvertently omitted from the
calculations. A detailed examination of

"these omitted expenses showed that the

total of omitted expenses is $85,097. This
total consists of $23,803 for FICA
expenses, $12,284 for locally available
Workmen's Compensation coverage,
and $49,000 for travel expenses that
were individually paid. As a result, the .
total of $85,097 was added to the
operating expenses taken from the 1989
United States Coast Guard (USCG)
audit of the St. Lawrence Seaway Pilots
Association of $504,708, minus the
expenses found to be unreasonable/
unsupported in the 1989 DOT IG audit of
$59,822. This results in total estimated
operating expenses of $530,183, rather
than the $470,770 contained in the
NPRM of December 6, 1991. Making this
change results in an increase of 14% in
the basic pilotage rates for District 1,
instead of 9% as originally put forth in
the NPRM of December 8, 1991.

Five comments questioned the
calculations of allowable expenses used
in the ratemaking. There comments
indicated that more expenses should be
allowed. Two comments indicated that
fewer expenses should be allowed, and
the current oversight of expenses should
be considerably more strict. This subject
will be thoroughly considered during the
upcoming review of the ratemaking

methodology. Further comments on this
subject will be sought at that time.
However, for the purposes of this
interim rate increase, the Coast Guard
considers the allowed expenses to be
reasonable.

Six comments questioned the method
in which pilot compensation is targeted
to equal the average compensation
received by masters and chief mates on
U.S. Great Lakes vessels. Each comment
that offered an alternative offered a
different alternative for new targets or
redesignation of current targets. This
subject has been the topic of numerous
studies, most recently the Great Lakes
Pilotage Study Final Report of December
7, 1988 by the U.S. Department of
Transportation (DOT). This study
concluded that the present pilot
compensation targets are appropriate.

Two comments questioned the
definitions of designated and
undesignated waters used in the NPRM
of December 8, 1991. These definitions
were established by Presidential
Proclamation No. 3385, June 10, 1968, 33
FR 8535, and are not subject to Coast
Guard interpretation.

Four comments expressed
dissatisfaction with the method of the
current ratemaking procedure. These
comments will be considered in the
upcoming review of the ratemaking
procedures. However, as written in the
NPRM of December 6, 1991, the rate
increases contained in this rule are
meant as an interim measure until a new
ratemaking procedure is developed.

Fifteen comments addressed the
amount of the rate increase. Seven
comments said the increase was too
low. Two comments said the increase
was too high. Two comments supported
the rate increase. Four comments did
not oppose the rate increase. Given this
wide disparity of opinion between those
who pay pilotage fees.and those who
receive pilotage fees, the Coast Guard
considers the interim rate increase to be
fair to all parties involved. '

Three comments questioned the
methods that are used to calculate the
number of pilots that should be
employed in each District. One comment
was that too many bridge hours are
required for River pilots, and two
comments indicated that the
calculations did not take into account
surges in traffic, illness, rest periods,
and other factors which would require
more pilots. The method used to
calculate the number of pilots for
ratemaking purposes was considered in
detail in the DOT Great Lakes Pilotage
Study Final Report, published December
7, 1988, That study concluded that the
pilot workload standard of 1000 hours
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per pilot per season for designated
waters was appropriate, and that the
pilot workload standard for
undesignated waters be reduced by 200
to 1800 bridge hours per pilot per
season. In this rulemaking, the Coast
Guard used 1000 hours for designated
waters and 1800 hours for undesignated
waters.

Four comments addressed the timing
of the rate increase and the length of the
comment period on the NPRM of
December 8, 1991. Two commenis
requested that the comment period be
lengthened or the rate increase be
delayed. Two comments requested that
this rate increase, and the process for
future rate adjustments, be accelerated.
In light of the length of time since the
previous rate increases, and the steadily
decreasing compensation received by
most pilots, the Coast Guard believes
that further delay in this interim
increase would not serve the interests of
the maritime community of the Great
Lakes.

Two comments suggested that District
1 should be divided into separate Lake
and River Districts, rate increases
should be separate for each area, or
Lake Pilots should be fully registered.
These comments will be considered in
the upcoming review of the rulemaking
process. However, as written in the
NPRM of December 6, 1991, the rate
increases contained in this rule are
meant as an interim measure until a new
ratemaking procedure is developed.

Regulatory Evaluation

This final rule is not considered to be
major under Executive Order 12291, but
is significant under the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040, February 26,
1979). Therefore, the Coast Guard has
determined that a Regulatory Impact
Analysis under Executive Order 12291 is
not required. Furthermore, because the
Coast Guard expects the regulatory
impact of this final rule to be minimal, a
separate draft Regulatory Evaluation
has not been prepared. The primary
impact of this rate adjustment will be in
1992. Since the pilotage fees represent
only about 3% of total shipping costs,
this would result in an approximate one-
half percent increase in total shipping
costs, which should not have a
significant impact on Great Lakes
shipping.

Small Entities

As discussed above, the Coast Guard
expects the impact of this rule to be
minimal. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this final rule will not have

a significnt economic impact on §
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule in accordance with the
principles and criteria contained in
Executive Order 12612, and has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. This final rule increases
the Great Lakes basic pilotage rates on
an interim basis pending development of
a new ratemaking methodology. The
authority to regulate concerning Great
Lakes pilotage rates is delegated to the
Coast Guard by the Secretary of
Transportation, whose authority is
committed by statute. Furthermore,
since vessel traffic in the Great Lakes
tends to move between U.S. ports in the
national marketplace, pilotage
regulations for the Great-Lakes is a
matter for which regulations should be
of national scope to avoid unreasonably
burdensome variances. Therefore, by
adopting this final rule, the Coast Guard
is preempting State action addressing
the same subject matter.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under section 2.B.2.
of Commandant Instruction M16475.1B,
this rule is categorically excluded from
further environmental documentation.
This action is an administrative action
solely involving the fees charged for

existing services and clearly has no

environmental impact.
List of Subjects in 46 CFR Part 461

Administrative practice and
procedures, Great Lakes, Navigation
(water), Penalties, Reporting and
recordkeeping requirements, Seamen.

PART 401—{AMENDED]

For the reasons set out in the
preamble, the Coast Guard amends part
401 of title 46 of the Code of Federal
Regulations as follows.

1. The authority citation for part 401
continues to read as follows:

Authority: 46 U.S.C. 6101, 7701, 8105, 9303,
9304; 49 CFR 1.45, 146; section 401.105 also
issued under the authority of 44 U.S.C. 3507,

2. Section 401.405 is revised to read as
follows:

§ 401.405 DBasic rates and charges on
designated waters.

Except as provided in § 401.420, the
following basic rates are payable for all
services and assignments performed by
U.S. registered pilots in the areas
described in § 401.300.

(a) District 1:

(1) For passage through the District or
any part thereof, $11.76 for each statute
mile, plus $157 for each lock transited,
but with a minimum basic rate of $343
and a maximum basic rate for a through
trip of $1,507.

{2) For a movage in any harbor, $518.

{b) District 2:

(1) Southeast Shoal to Toledo or any
point on Lake Erie west of Southeast
Shoal, $754.

(2) Between points on Lake Erie west
of Southeast Shoal, $445. ,

(3) Southeast Shoal to Port Huron
Change Point or any point on the St.
Clair River when pilots are not changed
to the Detroit Pilot Boat, $1,313.

(4) Southeast Shoal to Detroit/
Windsor or any point on the Detroit
River, $754.

(5) Southeast Shoal to the Detroit Pilot
Boat, $546. '

(8) Toledo or any point on Lake Erie -
west of Southeast Shoal to the Port
Huron Change Point, when pilots are not
changed at the Detroit Pilot Boat, $1,521.
- {7) Toledo or any point on Lake Erie
west of Southeast Shoal to Detroit/
Windsor or any point on the Detroit
River, $979.

(8) Toledo or any point on Lake Erie
west of Southeast Shoal to the Detroit
Pilot Boat, $754.

{9) Detroit/ Windsor to any point on
the Detroit River and between points on
the Detroit River, $445.

(10) Detroit/Windsor or any point on
the Detroit River to the Port Huron
Change Point or any point on the St.

.Clair River, $987.

(11) Detroit Pilot Boat to any point on
the St. Clair River, $087.

(12) Detroit Pilot Boat to Port Huron
Change Point, $767.

{13) Between points on the St. Clair
River, $445.

(14) Port Huron Change Point to any
point on the St. Clair River, $548.

(c) District 3:

(1) Between the southerly limit of the
district and the northerly limit of the
district or the Algoma Steel Corporation
Wharf at Sault Ste. Marie, Ontario,
$1.242. N

{2) Between the southerly limit of the
District and Sault Ste. Marie, Ontario or
any point in Sault Ste. Marie, Ontario
other than the Algoma Steel Corporation
Wharf, $1,042.
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(3) Between the northerly limit of the
District and Sault Ste. Marie, Ontario,
including the Algoma Steel Corporation
Wharf, or Sault Ste. Marie, Michigan,
$468.

(4) For a movage in any harbor, $468.

3. Section § 401.410 is revised to read
as follows:

§ 401.470 Basic rates and charges on
undesignated waters.

{a) Except as provided in § 401.420
and subject to paragraph (c) of this
section, the basic rates for each 6 hour
period or part thereof that a U.S. pilot is
on board a ship in the undesignated
waters are:

(1) In Lake Ontario, $277.

(2) In Lake Erie, $322. '

(3) In Lakes Huron, Michigan, and
Superior, $251. .

(b) Each time a U.S. pilot performs the
docking or undocking of a ship in
undesignated waters there is an
additional charge of:

(1) In District 1, $264.

{2) In District 2, $248.

{3) In District 3, $239.

(c) For assignments performed by U.S.
pilots between Buffalo and any point on
the Niagara River below the Black Rock
Lock, the basic rate payable is, $633.

4.'Section 401.420 is revised to read as
follows:

§ 401.420 Cancellation, delay or
interruption in rendition of services.

(a) Except as provided in this
paragraph, whenever the passage of a
ship is interrupted and the services of a
U.S. pilot are retained during the period
of the interruption or when a U.S. pilot is
detained on board a ship after the end of
an assignment for the convenience of
the ship, the ship shall pay an additional
charge calculated on a basic rate of $46
for each hour or part of an hour during
which each interruption or detention
lasts with a maximum basic rate of $727
for each continuous 24 hour period
during which the interruption or
detention continues. There is no charge
for an interruption or detention caused
by ice, weather or traffic, except during
the period beginning the 1st of
December and ending on the 8th of the
following April. No charge may be made
for an interruption or detention if the
total interruption or detention ends
during the 6 hour period for which a
charge has been made under § 401.410.

(b) When the departure or movage of
a ship for which a U.S. pilot has been
ordered is delayed for the convenience
of the ship for more than one hour after
the U.S. pilot reports for duty at the
designated boarding point or after the
time for which the pilot is ordered,
whichever is later, the ship shall pay an

additional charge calculated on a basic
rate of $46 for each hour or part of an
hour including the first hour of the delay,
with a maximum basic rate of $727 for
each continuous 24 hour period of the
delay.

{c) When a U.S. pilot reports for duty
as ordered and the order is cancelled,
the ship shall pay:

(1) A cancellation charge calculated
on a basic rate of $275;

(2) A charge for reasonable travel
expenses if the cancellation occurs after
the pilot has commenced travel; and

(3) If the cancellation is more than one
hour after the pilot reports for duty at
the designated boarding point or after
the time for which the pilot is ordered,
whichever is later, a charge calculated
on a basic rate of $46 for each hour or
part of an hour including the first hour,
with a maximum basic rate of $727 for
each 24 hour period.

5. Section 401.428 is revised to read as
follows:

§ 401.428 Basic rates and charges for
carrying a U.S. pilot beyond normal change
point or for boarding at other than the
normal boarding point.

If a U.S. pilot is carried beyond the
normal change point or is unable to
board at the normal boarding point, the
ship shall pay at the rate of $281 per day
or part thereof, plus reasonable travel
expenses to or from the pilot's base.
These charges are not applicable if the
ship utilizes the services of the pilot
beyond the normal change point and the
ship is billed for these services. The
change points to which this section
applies are designated in § 401.450.

Dated: June 2, 1992.
Martin H. Daniell,

Vice Admiral, U.S. Coast Guard Acting
Commandant.

{FR Doc. 92~13330 Filed 6-3-92; 12:27 pm]
BILLING CODE 4910-14-M

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 87-10; Notice 5]
RIN 2127-AE 14

Federal Motor Vehicle Safety
Standards; Power-Operated Window,
Partition, and Roof Panel Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: In respon's?a to petitions for
reconsideration of a final rule published

in the Federal Register (56 FR 15290) on
April 16, 1991, this final rule amends
Federal Motor Vehicle Safety Standard
No. 118, Power-operated window,
partition, and roof panel systems. The
final rule provides additional flexibility
to manufacturers, clarifies the
requirements, and delays by one year
the effective date for the extension of
the Standard to cover power-operated
roof panels.

DATES: Effective Date: The changes
made in this rule are effective
September 1, 1992. Vehicles
manufactured before September 1, 1992
may comply with the changes made in
this rule.

Petitions for Reconsideration: Any
petitions for reconsideration of this rule
must be received by NHTSA no later
than July 6, 1992.

ADDRESSES: Petitions for
reconsideration must refer to the docket
and notice numbers set forth at the
beginning of this notice and be
submitted to the following:
Administrator, National Highway
Traffic Safety Administration, 400 -
Seventh Street, SW., Washington, DC
20590. Docket hours are 9:30 a.m. to 4
p.m., Monday through Friday. It is
requested, but not required, that 10
copies of the petition be submitted.

FOR FURTHER INFORMATION CONTACT:
Mr. Patrick Boyd, Office of Vehicle
Safety Standards, NRM-11, NHTSA, 400
Seventh Street, SW., Washington, DC
20590. Mr. Boyd's telephone number is
(202) 366-6348.

SUPPLEMENTARY INFORMATION:
Background

At present, Standard No. 118 is titled
Power-operated window systems (49
CFR 571.118). The purpose of the
standard is to minimize the risk of
personal injury that may result if a
person is caught between a closing
power-operated window and the
window frame. The agency's experience
is that children are the group of people
most likely at risk from inadvertent or
unsupervised operation of power
windows.

On April 6, 1990, the agency published
in the Federal Register (55 FR 12871) a
notice of proposed rulemaking (NPRM)
to amend Standard No. 118. Among
other things, the agency proposed to:
extend the standard's coverage to apply
to power operated roof panel systems,
add force requirements for key-
activated systems located on the
exterior of the vehicle, and permit non-
key locking systems on the vehicle
exterior and remote control systems.
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On April 16, 1991, the agency
published in the Federal Register (56 FR
15290} a final rule amending the
standard. The standard’s requirements
were extended to cover power-operated
roof panels. It had previously applied
only to power windows and power
partition systems. A new requirement
was established for key-activated power
window/partition/roof panel control
systems located on the vehicle exterior.
Such systems, which previously had
been permitted, were now required to
either have an vperating control that
must be continuously activated by the
user, or to have an automatic reversal
mechanism that reverses window/
partition/roof panel direction upon the
window/partition/roof panel meeting an
obstruction while closing. The final rule
also newly permitted non-key locking
systems on the exterior of the vehicle,
which were requiréd to meet the same
requirements as key-activated systems
located on the vehicle exterior. Finally,
the final rule newly permitted remote
control devices for power window/
partition operation. Such devices were
required to either be incapable of
operating from a distance of more than
20 feet from the vehicle, or to have an
automatic reversal mechanism. The
same requirements were established for
remote control devices for power roof
panel operation.

- In response to the final rule, the
agency received three timely petitions
for reconsideration, from Prospects
Corporation, the Rover Group, Ltd. and
the Association of International
Automobile Manufacturers (AIAM).
NHTSA also received submissions from
the International Sunroof Institute (ISI)
and General Motors Corporation {GM).
The latter two submitters each
apparently considered its document to
be a petition for reconsideration.
However, because the documents were
submitted after the filing deadline
established in 49 CFR 533.35, the agency
is treating them as petitions for
rulemaking {See 49 CFR part 552).

In responding to the petitions for
reconsideration, the agency has,
however, been able to address the
issues raised in the petitions for
rulemaking, since the late petitions
raised issues related to those presented
in the petitions for reconsideration.
Therefore, this notice responds to both
the petitions for reconsideration and the
petitions for rulemaking.

The agency now turns to addressing
the issues raised by the petitioners.

Automatic Reversal Safety Feature

Standard No. 118, as amended in the
April 1991 final rule, permits power
window/partition/roof panel systems to

be closed only under specified
circumstances. As indicated above, one
option manufacturers may select for
power control systems on the exterior of
the vehicle and remote control systems
is to provide an automatic reversal
mechanism that reverses window/
partition/roof panel direction upon the
window/partition/roof panel meeting an
obstruction while closing. The ‘
regulatory text related to this option, as
set forth in the April 1991 final rule,
reads as follows:

S5.(a) Notwithstanding S4, power window,
partition or roof panel systems which, while
closing, reverse direction when they meet a
resistive force of 22 pounds or more from a
solid cylinder of 4 to 200 mm in diemeter and
open to at least 200 mm, may close:

"(1) Upon the one-time activation of a
locking system on‘the exterior of the vehicle,

(2) Upon the one-time activation of any
remote actuation device, or

(3) Upon continuous activation of any
remote actuation device capable of closing
the power window, partition or roof panel
from a distance of more than 20 feet from the
vehicle.

(b) The 4 to 200 mm dimension cited in
S5(a) is measured from the window or panel’s
leading edge to the daylight opening.

1. Circumstances For Closing When
Reversal Feature is Provided

Petitions submitted by Prospects and
GM argue that the permissible
circumstances for the closing of a
window, partition or roof panel with a
reversal feature are overly narrow.
Prospects requested that the standard
permit the closing of windows equipped
with its “intelligent control system.”
With this system, drivers could leave
windows open about an inch when they
leave their vehicles. The windows
would shut automatically if the system
detects rain falling. Prospects stated that
section S5(a)(1)’s reference to one-time
activation of the vehicle locking system
could be interpreted as prohibiting an
automatic power window system from
continuously responding to signals to
close (if rain should fall intermittently}),
in the event the window or sunroof does
not actually close. GM noted that in the
April 1991 final rule, 54 pertains to
supervised power window closing and
S5 pertains to unsupervised power
window closing. GM requested that the
final rule be amended to remove the
specified circumstances when power
windows with an automatic reversing
safety feature are permitted to close.

Upon reconsideration, the agency has
decided not to restrict closing of power-
operated window, partition and roof
panel systems which include an
automatic reverse feature. NHTSA
believes that the safety concerns
ordinarily associated with unsupervised

window closing modes do not exist if an
automatic reverse feature is provided.
Even if a child places his or her fingers,
arms or head in the path of a such a
closing window, the automatic reversal
feature would prevent serious injuries.
The April 1991 final rule permitted
certain specified unsupervised window
closing modes if an automatic reversal
feature was provided. However, as
evidence by the petitions for
reconsideration, manufacturers would
like to provide a number of other .
unsupervised window closing modes.
Upon review, the agency does not see
any safety reason why, if an automatic
reversal feature is provided, some
unsupervised window closing modes
should be permitted but not other
modes. Accordingly, in response to the
petitions for reconsideration, NHTSA is
amending S5(a) of Standard No. 118 to
remove restrictions on the
circumstances under which closing is
permitted for systems equipped with an
automatic reversal feature.

2. Size of Opening to Which System
Must Reverse

In order for manufacturers to take
advantage of compliance options
provided for systems equipped with a
reversal feature, they must ensure their
reverse mechanisms meet specified
criteria. One criterion of the April 1991
final rule was that, upon reversal, a
power window/partition/roof panel
must open to “at least 200 mm.” Three
petitioners, Prospects, Rover and ISI,
raised the issue of how that requirement
could be met if the maximum size of the
opening was less than 200 mm. As an
example of a system that may be unable
to comply with such a requirement,
Rover noted that pop-up sunroofs
typically have a maximum opening of
100 mm.

Prospects stated a concern about
opening to 200 mm because of security
considerations. As previously noted,
Prospects’ “intelligent control system"”
permits windows to be open about an
inch but automatically shuts the
windows if the system detects rain

‘falling. Prospects stated that a design

which caused the windows {o open to
200 mm upon meeting an obstacle while
closing would compromise the vehicle’s
security, since a 200 mm opening would
be large enough to permit a person to
gain access to the vehicle interior. It
recommended amending the language of
S5(a) to require opening “to at least the
same original position prior to the
automatic closing.” The petitioner
argued that if a person’s fingers, arms or
head could be moved into an open
window or sunroof area prior to the
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automatic closing, they could be moved
out of the same area when the window
glass or roof panel is reopened to the
same position.

The agency agrees with petitioners
that the size of the opening upon
reversal should be reconsidered. Both
issues that were raised, the impossibility
of complying with the 200 mm
requirement for some power-gperated
systems, and security considerations,
are valid. Therefore, in the final rule, the
agency retains the opening to 200 mm
criterion as one alternative and adopts
language similar to that proposed by
Prospects as another alternative. The
agency agrees with Prospects’ argument
that opening to the position prior to
initiation of closing would meet the need
for safety in this area. However, the
agency believes that adopting only the
language proposed by Prospects would
be too restrictive, since it would require
windows and panels that were initially
open further than 200 mm to return
automatically to that position.
Therefore, the amendments make the
criteria less restrictive than the language
adopted in the April 1991 final rule.

3. Resistive Force Specification

Another criterion specified in the
April 1991 final rule for reversal
mechanisms is that such systems must
reverse direction “when they meet a
resistive force of 22 pounds or more
from a solid cylinder of 4 to 200 mm in
diameter.”

Prospects stated that this wording
may mean that windows must reverse at
the actual moment of contact. Prospects
expressed its concern that only systems
that use force sensoring to control
reversing would be practical for
unsupervised or automatic closing. If
this were the case, Prospects believes
that systems with proximity sensors to
detect exposed fingers, which reverse
the window before actual contact
(avoiding resistive force in the solid
cylinder test), would not be permitted.

NHTSA notes that the purpose of the
resistive force specification is to ensure
that reversal takes place before a level
of force occurs that causes injury. Thus,
reversal before contact would obviously
meet this safety concern. Since the
wording of the April 1991 amendment
appears to contemplate that reversal
takes place after contact, the agency is
revising the language to make it clear
that reversal may take place before
contact occurs.

ISI requested a review of the resistive
force specification as applied to power
operated sunroof panels. ISI stated that
because sunroof panels are equipped
with edge frames two or three times the
thickness of glass, sunroofs should be

allowed a higher resistive based on the
lower contact pressure {force per unit
area) that occurs with sunroofs as
compared to windows.

NHTSA does not agree with ISI's
argument that sunroof panels should be
permitted a higher force limit simply
because they result in lower contact
pressure than windows. Standard No.
118's focus on force resulted from the
agency's review of an investigation
conducted by the University of
Heidelberg for the Kraftfahrt-
Bundesmat, the German governmental
body responsible for type approval of
automotive equipment. The university
study concluded that 10 kg (22 pounds)
is sufficient to strangle an infant whose
neck is caught face down between the
window edge and the door frame.
NHTSA believes that force is a better
predictor of the risk of strangulation and
bone breakage than pressure. While a
pressure specification might be better
than force for predicting cutting injuries,
window/partition/roof panel edges are
sufficiently blunt that cutting injuries are
not a significant safety concern.

NHTSA notes that, consistent with its
policy of using metric measurements
where feasible, the agency is revising
the force limit from 22 pounds to 100
newtons (22.48 pounds). The revised
force limit is identical to that in the
German Road Traffic Act, which was
the original source for the limit.

4. Test Procedure

In specifying that reversal systems
must reverse direction “when they meet
a resistive force of 22 pounds or more
from a solid cylinder of 4 to 200 mm in
diameter,” the Apri! 1991 final rule
provided that the 4 to 200 mm dimension
“is measured from the window or
panel’s leading edge to the daylight
opening.”

ISI stated that a standardized means
or method for the measurement of the
reversing pressure should be
established. That organization argued
that varying measurement methods will
otherwise give varying and likely non-
conforming and non-comparable results.

Some petitioners argued that further
clarification is needed for the term
“daylight opening.” Rover noted that in
the April 1991 final rule, NHTSA had
adopted GM's recommendation that the
window opening zone be measured
between the top edge of the glass and

- the daylight opening. Rover stated its

belief that for a window, the
measurement would be the top edge, as
“this would be the part which is usually
substantially horizontal.” However,
Rover stated that in the case of a pop-up
sun roof, “there is no clear ‘leading
edge.’ " In order to clarify this point,

Rover provided recommended language
to amend S5.(b) so that the force is
measured at a point “from the centerline
of the maximum width of the panel or
window to the daylight opening.”

ISI requested a clarification of
"daylight opening” with respect to
sunroofs. That petitioner noted that the
opening for sunroofs is stepped, causing
the outer opening to be somewhat larger
than the inner opening. It stated that the
inner opening should be of primary
concern, as that is the point at which
body parts of vehicle occupants would
first make contact.

NHTSA agrees that clarification is
necessary since the language the agency
cited as rationale for the wording of the

final rule addresses only sliding

windows and partitions, not hinged
windows, roof panels, or partitions that
pop up or pap out. Moreover, there
appears to be some ambiguity even in
how forces in side windows that slide
up and down are to be measured.

The agency believes, however, that
the basic requirement is relatively
straightforward and that a detailed test
procedure is unnecessary. In essence,
when a rod from 4 mm to 200 mm in
diameter (representing a finger, arm or
head) is placed through the opening of a
closing power window/partition/roof
pane), the window/partition/roof panel
must reverse direction without exerting
a force on the rod exceeding a specified
maximum,

NHTSA believes that the following
language will clarify the requirements:

S5(a) Notwithstanding S4, a power
operated window, partition or roof panel
system may close if it is capable of meeting
the following requirements—

(1) while closing. the window, partition or
roof panel system reverses direction before
contacting, or before exerting a force of 100
newtons or more on, any rigid circular
cylindrical rod from 4 mm to 200 mm in

_ diameter (but not exceeding the size of the

opening at the test location) that is placed
through the window, partition or roof panel
system opening at any location in the manner
described in S5(b), and

(2) upon such reversal, opens to either a

- position that permits a rigid circular

cylindrical rod that is 200 mm in diameter to
be placed through the opening at the same
contact point(s) as the rod described in (1), or
to a position that is at least as open as the
position at the time closing was initiated.

S5(b) The test rod is placed through the
window, partition or roof panel opening from
the inside of the vehicle such that the
cylindrical su-face of the rod contacts any
part of the structure with which the window,
partition or roof panel mates. Typical
placements of test rods are illustrated in
Figure 1.

While the agency believes that this
regulatory text is clear, it is including
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Figure 1 in the standard to depict typical
placement of test rods for sunroofs and
windows. .

NHTSA notes that the zone where
reversal must take place is determined
by the 4 mm to 200 mm test rods, since
the cylindrical surface of the test rod
contacts the structure with which the
window, partition or roof panel mates. A
200 mm test rod similarly determines the
amount by which a window/partition/
roof panel must open (if it opens to a
position less open than when closing
was initiated). With this regulatory
approach, it is no longer necessary to
use or define the term “daylight
opening.”

In order to meet the requirement,
reversal must take place when a
window/partition/roof panel is closing
and any 4 mm to 200 mm test rod is
placed through any part of the aperture.
The agency does not accept a suggestion
by Rover that force be measured at a
single point. Depending on the shape of
a window/partition/roof panel and
surrounding structure, the force at one
point might be less than 22 pounds and
the force at another point several times
22 pounds. For a hinged sunroof, for
example, the force at points close to the
hinges would likely be much higher than
the force at points farthest from the
hinges. Thus, Rover's suggested
amendment would not ensure that
windows/partitions/roof panels reverse
before imposing forces that ¢ould cause
serious injury to the fingers of small
children.

With respect to ISI's statement that
the inner opening of a stepped sunroof
should be of primary concern, since it is
the point at which body parts of vehicle
occupants would first make contact,
NHTSA notes that the placement of a
test rod through a window/partition/
roof panel opening from the inside of a
vehicle closely simulates placing a
finger or arm through the opening. The
forces that are imposed on the test rod
are thus the same ones that would be
imposed on a finger or arm. Accordingly,
the test procedure ensures that reversal
occurs before inappropriate force is
imposed on fingers or arms, whether at
the inner opening of a stepped sunroof
or at other vehicle parts.

Since the placement of test rods and
measurement of force on a test rod are
straightforward, NHTSA does not see
any need to define a special test
procedure.

Remote Actuation Devices

The April 1991 final rule newly
permitted remote actuation devices for
power-operated window and partition
systems. The requirements that were
established in this area were also

applied to power roof panel systems.,
Such devices were required either to be
incapable of operating from a distance
of more than 20 feet from the vehicle, or
to have an automatic reversal
mechanism.

AIAM requested a review of the 20
foot limitation. That petitioner argued
that “RF”-type remote confrols cannot
be limited to 20 feet and that there is a
question whether an infra-red device
can reliably be limited to that distance.
AIAM stated that it did not know of any
data that would indicate that 20 feet is
safe and 30 or 40 not. ,

NHTSA notes that it initially
proposed to permit remote closing
systems only if an automatic reversal
mechanism was provided. However, the
agency was persuaded by commenters
that vehicles using a line-of-sight remote
control need not'be required to have the
automatic reversal feature. The agency
concluded that a line-of-sight system
with a 20 foot range would provide
adequate safeguards against injury,
because the person operating the remote
control would be close enough to the
vehicle that he or she would be able to
see whether there were any children
near a closing window/partition/roof
panel. NHTSA stated that it believed
that a 20 foot range would provide
adequate convenience while still
ensuring that the operator of the remote
control device remained close to the

" vehicle. 56 FR 15294. The agency notes

that while it contemplated that line-of-
sight remote control devices would be
used under this option, the regulatory
language did not specify that remote
control devices be line-of-sight devices.

Upon reconsideration, to permit
flexibility, NHTSA has decided that a
longer operating distance of 35 feet (11
meters) should be permitted so long as
operation of the device is limited to line-
to-sight. The agency believes that the
operators of remote control devices can
see whether children are in the vicinity
of the vehicle from 35 feet so long as
their vision is unobstructed. The 20 foot
limitation will be maintained for non-
line-of-sight devices. In keeping with the
agency's policy of specifying metric
measurements whernever possible, the
final rule adopts a limitation of 11
meters. The final rule also amends the
20 foot limitation for non-line-of-sight
operation by converting it into a metric
measurement of 6 meters.

In its petition for reconsideration,
AIAM took issue with NHTSA's
position, set forth in the April 1991 final
rule, that remote actuation devices for
power operated window and partition
systems were precluded by Standard .
No. 118 prior to that final rule. AIAM
stated that “such systems are now in

use” and are used to remotely operate
power windows, sunroofs, doorlocks
and antitheft systems. AIAM asked for a
one year delay in the effective date,
since, according to that organization,
several manufacturers cannot provide
an automatic reversal mechanism or
limit operation to 20 feet by the
September 1992 effective date.

The interpretation issue raised by
AIAM was specifically addressed by
NHTSA in the April 1991 final rule, in
response to comments, and AIAM has
not provided any new arguments
indicating that the agency’s position is
incorrect. Therefore, NHTSA is not
revisiting that issue. To the extent that
remote actuation devices for power
operated window and partition systems
are currently being sold that are
inconsistent with the requirements of
the April 1991 final rule and today’s
amendments, NHTSA will address them
in the context of enforcement
proceedings. As discussed below,
however, NHTSA has decided to delay
by one year the effective date for the
extension of Standard No. 118's
requirements to roof panel systems, to
ensure that there is adequate leadtime
for manufacturers to meet the
requirements for those devices.

Closing From Positions Less Than 4mm
Open

As discussed above, power windows/
partitions/roof panels are generally
permitted to close if they reverse
direction within a zone defined by 4 mm
to 200 mm test rods placed through the
opening such that the longitudinal edge
of the test rod contacts the structure
with which the window/partition/roof
panel mates. Thus, such reversal is not
required for the closing of a window that
was open less than 4 mm before it
started closing.

GM stated that it has been
investigating the use of partially
lowered windows as a means of
facilitating door closing by reducing
interior compartment air pressure during
door closing. GM’s system would cause
all of the power windows to lower
slightly when the first door was opened,
and would cause all power windows to
clogse automatically when the last door
was closed. GM stated its belief that
this system would be permitted if the
windows were lowered less than 4 mm,
but requested that Standard No. 118 be
amended to specifically permit it.

The April 1991 final rule was
concerned about closing of power
windows, partitions, and sunroofs
within the range of 4 mm to 200 mm from
the frame. The agency believed it was
within this range that fingers, and other

.
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body parts of children would be at risk
of being caught. NHTSA did not apply
the reversal requirement to windows
opened less than 4 mm prior to closing
as it believed such openings are too
small 10 pose a likely danger and
because unnecessary automatic reversal
could result from a window’s
misalignment or ebstruction by ice.
Since GM's system involves openings of
a size the agency did not believe posed
a safety risk, the agency agrees that the
system should be permitted.

Since it is not clear that GM's system
is permitted under the April 1991 final
rule, the agency is amending the
standard to indicate that it permits
automatic closing of power windows/
partitions /roof panels which are open
less than 4 mm {at all loeations around
their perimeter).

Closing Between Turning Off Ignition
Key and Opening Door

One of the specified circumstances for
which the April 1991 final rule permits
power-operated windows/partitions/
roof panels to close, without meeting
any other requirements, is during the
interval between the time the ignition
key is turned off and the time one of the
front vehicle doors is opened. ISI stated
that some power-operated sunroofs are
designed to close automatically when
the ignition is turned off. That
organization expressed concern that this
closing mode may not be permitted
under the April 1991 final rule since the
sunroof may take longer to close than
the time required for the driver to open
the door. ISI therefore requested that
consideration be given to “a time relief™*
for sunroof panels, with possibly
inclusion of a specific reversing pressure
limit,

NHTSA notes that the provision
permitting closing during the interval
between the time the ignition is turned
off and one of the front vehicle doors is
opened has long applied to power
windows and partitions. However, this
provision, like a similar one permitting
closing when the ignition key is in the
“on,” “start,” or “accessory” provision
did not contemplate “automatic” closing
of power windows/partitions. Instead,
the provisions were intended to limit the
times when typical power window
controls were permitted to be operable.
While the standard does not prohibit
automatic operation during these times,
the agency notes that “automatic”
closing of power windows/partitions/
roof panels (within the range of 4 mm to
200 mm from the frame) raises different
safety issues than intentional closing by
typical power controels. For example,
before and during intentional closing of
1 window, an adult is likely to check

whether a child has his or herarmsor *
fingers in a window opening. f a
window closes automatically, however,
& supervising adult may be taken by
surprise and have difficulty reacting
1mmednately if a child should have h'rs or
her fingers in the opening,

As discussed above, automatic closing
of sunroofs is permitted, regardless of
timing, if a reversal feature is provided.
Thus, the closing mode cited by ISl
could be provided for a sunroof design if
a reversa!l feature was also included.
Moreover, as indicated above, NHTSA
has decided to delay by one year the
effective date for the extension of
Standard No. 118's requirements to roof
panel systems, {0 ensure that there is
adequate leadtime for manufacturers to

~-meet the requirements for those devices.

Retitling Standard No. 118

In its petition for reconsideration,
AIAM suggested that it would be
appropriate to amend the title of the
standard to reflect its expanded
applicability. The agency concurs with
this recommendation. Accordingly. -
Standard No. 118 is now retitled as
“Power-operated window, partition and
roof panel systems.”

Effective Dates

The changes made in this rule are
effective September 1, 1992. Vehicles
manufactured before September 1, 1992
may comply with the changes made in
this rule. The standard's requirements
for power-operated roof panel systems
need not be met for vehicles
manufactured before September 1, 1993.

Under section’103(d) of the National
Traffic and Motor Vehicle Safety Act (15
U.S.C. 1392(d}). whenever a Federal
motor vehicle safety standard is in
effect, a state may not adopt er maintain
a safety standard applicable to the same
aspect of performance which is not
identical to the Federal standard.
Section 105 of the Act (15 U.S.C. 1394}
sets forth a precedure for judicial review
of final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Rulemaking Analyses and Notices

1. Executive Order 12291 (Federal
Regulation} and DOT Regulatory
Policies and Procedures

The agency has considered the costs
and other impacts of this rule and
determined that the rule is neither
“major " within the meaning of
Executive Order 12291 nor “significant™

within the meaning of the Department of
Transportation’s regulatory procedures.
This rule does not impose new
requirements but instead, in respense to
petitions for reconsideration of a final
rule published in April 1991, provides
additional flexibility to manufacturers.
clarifies the requirements, and delays by
one year the effective date for the
extension of the Standard to power-
operated roof panels. Therefore, neither
a regulatory impact analysis nor a full
regulatory evaluation is required.

2. Regulatory Flexibility Act

NHTSA has analyzed the effects of
this final rule on small entities in
accordance with the Regulatory
Flexibility Act. Based on that analysis, 1
hereby certify that this final rule will not
have a significant economic impact on a
substantial number of small entities. As
indicated abeve, this rule does not
impose new requirements but instead
provides additional flexibility to
manufaeturers, clarifies existing
requirements, and delays by one year
the effective date for the extension of
the Standard to cover power-operated
roof panels. Accordingly, no final
regulatory flexibility analysis has been

prepared.

3. Executive Order 12612 (Federalism)

This rule has been analyzed in
accordance with the principles and
requirements contained in Execulive
Order 12612, and the agency has
determined that it does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

4. National Environmental Policy Act

The agency has considered the
environmental implications of this rule
in accordance with the National
Environmental Policy Act of 1969 and
has determined that it will not
significantly affect the quality of the
human environment.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

PART 571—{ AMENDED]

In consideration of the foregoing, 49
CFR part 571 is amended to read as
follows:

1. The authority citation for part 571
contimues to read as follows:

Authority: 15 U.S.C. 1391, 1401. 1403, 1407,
delegation of authority at 49 CFR 1.50.
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§571.118 [Amended]

Section 571.118 is amended to read as
follows:

2. The heading of § 571.118 is revised
to read as follows:

§571.118 Standard No. 118; Power-
operated window, partition, and roof panel
systems.

3. S2 ig revised to read as follows:

* * * - *

This standard applies to passenger
carg, multipurpose passenger vehicles,
and trucks with a gross vehicle weight
rating of 10,000 pounds or less. The
standard’s requirements for power-
operated roof panel systems need not be
met for vehicles manufactured before
September 1, 1993.

* * - - -

4. S4 is amended by revising
paragraph (d) and adding paragraphs (f)
and (g) as follows:

* * * * ]

{d) Upon continuous activation of a
remote actuation device, provided that
the remote actuation device shall be
incapable of closing the power window,
partition or roof panel from a distance of
more than 6 meters from the vehicle;

* L] L] *

(f) If the window, partition, or roof
panel is in a static position before
starting to close and in that position
creates an opening so small that a rigid

- circular cylindrical rod that is 4 mm in

diameter cannot be placed through the
opening at any location around its edge
in the manner described in S5(b).

(8) Upon continuous activation of a
remote actuation device, provided that
the remote actuation device shall be
incapable of closing the power window,

_partition or roof panel if the device and

the vehicle are separated by an opaque
surface and provided that the remote
actuation device shall be incapable of
closing the power window, partition or

roof panel from a distance of more than
11 meters from the vehicle.

5. S5 is amended by revising
paragraphs (a) and (b) as follows:

S5(a) Notwithstanding S4, a power
operated window, partition or roof panel
system may close if it is capabie of

- meeting the following requirements—

(1) while closing, the window,
partition or roof panel system reverses
direction before contacting, to before
exerting a force of 100 newtons or more
on, any rigid circular cylindrical rod
from 4 mm. to 200 mm in diameter (but
not exceeding the size of the opening at
the test location) that is placed through
the window, partition or roof panel
system opening at any location in the
manner described in S5(b), and

BRLING CODE 4910-59-M
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SUNROOF PANEL \ CYLINDRICAL TEST ROD

HINGED SUNROQOF

EXTERIOR
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X WINDOW FRAME
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Figure 1 - Typical Cylindrical Test Rods Protruding
through Sunroof and Window Daylight Openings

BILLING CODE 4910-59-C
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{2) upon such reversal, opens to either
a position that permits a rigid circular
cylindrical rod that is 200 mm in
diameter to be placed through the
opening at the same contact point(s) as
the rod described in S5(a)(1), or to a
position that is at least as open as the
position at the time closing was
initiated.

(b) The test rod is placed through the
window, partition or roof panel opening
from the inside of the vehicle such that
the cylindrical surface of the rod
contacts any part of the structure with
which the window, partition or roof
panel mates. Typical placements of test
rods are illustrated in Figure 1.

8. Figure 1 is added at the end of
Standard No. 118 as follows:

Issued on June 1, 1992.
Jerry Ralph Curry,
Administrator.
[FR Doc. 92-13160 Filed 6-4-92; 8:45 am)
BILLING CODE 4910-59-M

—————————————————————
DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672
[Docket No. 911176-2018}

Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS). NOAA, Commerce.

ACTION: Closure.

suMMARY: NMFS is closing the directed
fishery for sablefish using hook-and-line
gear in the Central Regulatory Area of
the Gulf of Alaska (GOA). This action is
necessary to prevent exceeding the
share of the sablefish total allowable
catch (TAC) assigned to hook-and-line
gear in this area.

DATES: Effective 12 noon, Alaska local
time (A.Lt.), June 3, 1992, through 12
midnight, Al.t., December 31, 1992.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, Resource
Management Specialist, Fisheries

"~ Management Division, NMFS, 907-586~

7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the exclusive
economic zone within the GOA is
managed by the Secretary of Commerce
according to the Fishery Management
Plan for Groundfish of the GOA (FMP)
prepared by the North Pacific Fishery -
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

The share of the sablefish TAC
assigned to hook-and-line gear in the
Centiral Regulatory Area, which is
defined at § 672.2, is established by the
final notice of specifications (57 FR 2844,
January 24, 1992) as 7,656 metric tons.

Under § 672.24{c)(3){i), the Director of
the Alaska Region, NMFS has
determined that the share of the
sablefish TAC assigned to hook-and-line
gear in the Central Regulatory Area will

be taken before the end of the year.
Therefore, to provide adequate bycatch
amounts of sablefish to ensure
continued groundfish fishing activity by
hook-and-line gear, NMFS is prohibiting
directed fishing for sablefish by vessels

'using hook-and-line gear in the Central

Regulatory Area, effective from 12 noon,
ALt June 3, 1992, through 12 midnight,
A.Lt., December 31, 1992.

Directed fishing standards for
applicable gear types may be found in
the regulations at § 672.20(g).

Classification

This action is taken under 50 CFR
672.24 and is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 672

Fisheries, Reporting and
recordkeeping requirements.
Authority: 16 U.S.C. 1601 ef seq.
Dated: June 2, 1992.
Joe P. Clem,

Acting Director of Office Fisheries,
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 92-13200 Filed 6-2-92; 1:38 pm}

BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 57, No. 109

Friday, June 5, 1992

This section of the FEDERAL REGISTER
containg notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
Is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

S ——————

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration -

14 CFR Part 39
[Docket No. 92-NM-22-AD]

Alrworthiness Directives; Boeing
Model 757 Series Alrplanes Equipped
With Rolis Royce Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 757 series airplanes
equipped with Rolls Royce engines, that
currently requires inspections for
cracked midspar fuse pins, and
replacement of the pins, if necessary.
The applicability of this action includes
additional airplanes equipped with
bulkhead-type fuse pins that were
installed by the manufacturer and are
also subject to cracking. This action also
provides a terminating action for the
inspection requirements. This proposal
is prompted by an analysis conducted
by the manufacturer which indicates
that bulkhead-type fuse pins must be
replaced at specified intervals. The
actions specified by the proposed AD
are intended to prevent the separation
of the strut and engine from the wing.
DATES: Comments must be received by
July 20, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-
103,Attention: Rules Docket No. 92-NM-~
22-AD, 1601 Lind Avenue SW.,, Renton,
Washington 98055-4056. Comments may
be ingpected at this location between 9
a.m. and 3 p.m., Monday through Friday,
except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington

98124. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Rodriguez, Aerospace
Engineer, Seattle Aircraft Certification
Office, Airframe Branch, ANM-1208S,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone (206)
227-2779; fax (206) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and

be submitted in triplicate to the address -

specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received. ‘

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-NM-22~-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-22-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055~4056.

Discussion

On February 22, 1990, the FAA issued
AD 980-03-51, Amendment 39-8523 (55

FR 7697, March 5, 1990}, to require
inspections of certain Boeing Model 757
series airplanes to detect cracked
midspar fuse pins, and replacement of
the pins, if necessary. That action was
prompted by a report of an operator
finding two completely fractured
midspar fuse pins on the same strut on a
Boeing Model 757 series airplane
equipped with Rolls Royce engines. The
requirements of that AD are intended to
prevent the separation of the strut and
engine from the wing.

Since the issuance of that AD, the
manufacturer has installed bulkhead- .
type fuse pins on a second group of
these airplanes. Results of a recent
analysis have revealed that bulkhead-
type fuse pins are also subject to
cracking and must be replaced every
6,000 flight cycles in order to maintain
an acceptable level of safety. Also, a
terminating action for the inspections
has been developed, which involves an
inspection of the bushings of the
midspar attachment and verification
that the bushings’ inside diameters are
within specific allowable limits.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 757-
54A0020, Revision 2, dated October 31,
1991, that describes procedures for
repetitive inspections of the fuse pins to
detect cracks, and replacement of
cracked pins. Included in this bulletin
are procedures for performing the
inspection of the bushings of the
midspar attachment which, if
accomplished, terminates the need for
the repetitive inspections of the fuse
pins. This service bulletin also specifies
the replacement times for the bulkhead
fuse pins. The effectivity of this revised
service bulletin includes additional

"airplanes equipped with bulkhead fuse

pins that were installed by the
manufacturer and are also subject to
cracking.

The FAA has also reviewed and
approved Boeing Alert Service Bulletin
757-54A0020, Revision 3, dated March
26, 1992. This revision is essentially the
same as Revision 2, but includes
instructions on how to replace the

. bushings in the wing side-load fitting

and strut duckbill fittings.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 90-03-51 to continue to
require inspections to detect cracking of
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the midspar fuse pins, and replacement
of cracked pins; and replacement of
bulkhead fuse pins at specific intervals.
This AD also contains previsions for
terminating the repetitive inspections.
The actions would be required to be
accomplished in accordance with the
service bulletin described previously.

There are approximately 223 Model
757 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 86 airplanes of U.S.
registry would be affected by this
proposed AD, which includes 38
airplanes that were affected by AD 90~
03-51, and 48 additional airplanes
affected by this proposal. The
manufacturer has installed bulkhead
fuse pins on 41 of these airplanes.

The FAA estimates that it would take
approximately 8 work hours per
airplane to accomplish the actions
currently required by AD 90-03-51; 2
additional work hours to accomplish the
bushings inspection that would be
required by this proposed AD; and 56
additional work hours for the 41
airplanes equipped with bulkhead fuse
pins to accomplish the fuse pin
replacement that would be required by
this proposed AD. The average labor
rate would be $55 per work hour.
Required parts for the 41 airplanes with
bulkhead fuse pins would cost
approximately $1,640 per airplane.

Based on these figures, the current
cost impact of AD 90-03-51 on U.S.
operators is $16,720. This proposed AD
would add total costs of $26,400 for 48
additional airplanes to accomplish the
requirements of this proposal; and total
costs of $4,180 for the original 38
airplanes to accomplish the bushings
inspection. It would also add total costs
of $193,520 for the 41 airplanes equipped
with bulkhead fuse pins to accomplish
the actions required by this proposal.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $241,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation: (1)
Is not a “major rule” under Executive
Order 12291; {2) is not a “significant
rule” under the DOT Regulatory Policies

have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air trangportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6523 (55 FR
7697, March 5, 1990), and by adding a
new airworthiness directive {AD), to
read as follows:

Boeing: Docket 92-NM-22~-AD. Supersedes
AD 90-03-51, Amendment 39~6523.

Applicability: Model 757 series airplanes
equipped with Rolls Royce engines; as listed
in Boeing Alert Service Bulletin 757-54A0020,
Revision 3, dated March 26, 1982 certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously. -

To prevent separation of the strut and
engine from the wing, accomplish the
foltowing:

(a) Por airplanes identified as Group 1 in
Boeing Alert Service Bulletin 757-54A0020,
Revision 3, dated March 26, 1982 Prior to the
accumulation of 5,000 flight cycles on & new
fuse pin or 1,500 flight cycles since the last
inspection, or within the next 30 days after
March 19, 1990 (the effective date of AD 80~
03-51, Amendment 39-6523}, whichever
occurs later; and thereafter at intervals not to
exceed 1,500 flight cycles: Perform an eddy
current inspection to detect cracks of the
engine strut midspar fuse pins, part number
311N50687-1, in accordance with Part 11 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0020, Revision 3,
dated March 26, 1992.

Note: Inspections accomplished in
accordance with Boeing Alert Service
Bulletin 757-54A0020, Revision 1, dated
January 30, 1990, or Revision 2, dated October
31, 1901, prior to the effective date of this

and Procedures (44 FR 11034, February o amendment, are considered to comply with

26, 1979); and (3} if promulgated, will not

the requirements of this paragraph.

(b) If a crack is found in any midspar fuse
pin as a result of any inspection required by
paragraph {a) of this AD, prior to further
flight. inspect the 6 bushings per wing in the
wing side-load fitting and strut duckbill
fittings, in aceordance with Boeing Alert
Service Bulletin 757-54A0020, Revision 2,
datéd October 31, 1991, or Revision 3, dated
March 26, 1992. As a result of the inspections
required by this paragraph, accomplish the
applicable procedure as specified in
paragraph (b}{1), (b}(2). or (b){3} of this AD, in
accordance with the service bulletin.

(1) If any of the bushings in the wing side-
load fitting or strut duckbill fittings are found
to have an inside diameter measurement of
greater than or equal to 1.5645 inches: Prior to
further flight, install new fuse pins, part
number 311N5067-1, and repeat the
inspection of the fuse pins in accordance with
paragraph (a) of this AD. Replace alt
bushings that have an inside diameter
measurement of greater than 1.5633 inches
within 12,000 flight cycles after the inspection
of the bushings required by paragraph (b) of
this AD.

{2) If all of the bushings in the wing side-
load fitting and strut duckbill fittings are
found to have an inside diameter
measurement of less than or equal to 1.5644
inches, and one or more of the dimensions is
between 1.5633 inches and 1.5645 inches:
Prior fo further flight, install new fuse pins,
part number 311N5067-1, and repeat the
inspection of the fuse pins in accordance with
paragraph (a) of this AD at intervals not to
exceed 3,000 flight cycles. Replace all
bushings that have an inside diameter
measurement of greater than 1.5633 inches
within 12,000 flight cycles after the inspection
of the bushings required by paragraph (b} of
this AD.

(3) M all of the bushings in the wing side-
load fitting and strut duckbill fittings are
found to have inside diameter measurements
of less than or equal to 1.5633 inches,
accomplish the procedures specified in
paragraphs (b)(3){i) and (b)(3Xii) of this AD:

(i) Prior to further flight, install new fuse

» pins, part number 311N5067-1, and repeat the

inspection of the fuse pins in accordance with
paragraph (a) of this AD; and

(i) Within 10 days, submit a report of
findings of the bushing inspection (in which
all bushings are found to have inside
diameter measurements of less than or equal
to 1.5633 inches) to the Boeing Commercial
Airplane Group. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget {OMB) under the
provisions of the Paperwork Reduction Act of
1980 {44 U.S.C. 3501 et seq.) and bave been
assigned OMB Control Number 2120-0056.

{c) H no cracks are found in a midspar fuse
pin as a result of the inspections required by

. paragraph (a) of this AD, prior to further

flight, inspect the 6 bushings per wing in the
wing side-load fitting and strut duckbili
fittings in accordance with Boeing Alert
Service Bulletin 757-54A0020, Revision 2,
dated October 31, 1901, or Revision 3, dated
March 20, 1992. As a result of the inspectious
required by this paragraph, accomplish the

- applicable procedure specified in paragrapa
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(c)(1), (c)(2), or (c)}{3) of this AD, in
accordance with the service bulletin.

(1) If any of the bushings in the wing side-
load fitting or strut duckbill fittings are found
to have an inside diameter measurement of
greater than or equal to 1.5645 inches: Prior to

further flight, re-install the removed fuse pins,

and repeat the inspections of the fuse pins in
accordance with paragraph (a) of this AD.
Replace all bushings that have an inside
diameter measurement of greater than 1.5633
inches within 12,000 flight cycles after the
inspection of the bushings required by
paragraph (c) of this AD.

(2) If all of the bushings in the wing side-
load fitting and strut duckbill fittings are
found to have an inside diameter
measurement of less than or equal to 1.5644
inches: Prior to further flight, re-install the
removed fuse pins and repeat the inspection
of the fuse pins in accordance with paragraph
(a) of this AD at intervals not to exceed 3,000
flight cycles. Replace all bushings that have
an inside diameter measurement of greater
than 1.5633 inches within 12,000 flight cycles
after the inspection of the bushings required
by paragraph (c) of this AD.

(3) If all of the bushings in the wing side-
load fitting and strut duckbill fitting are found
to have inside diameter measurements of less
than or equal to 1.5633: Prior to further flight,
re-install the removed fuse pins. No more
inspections in accordance with this AD are

" required.

(d) For airplanes identified as Group 2 in
Boeing Alert Service Bulletin 757-54A0020,
Revision 3, dated March 26, 1992: Prior to the
accumulation of 6,000 total flight cycles, or
within 30 days after the effective date of this
AD, whichever occurs later, inspect the 6
bushings per wing in the wing side-load
fitting and strut duckbill fittings, and replace
the engine midspar fuse pins, part number
311N5211-1, with new fuse pins having the
same part number, in accordance with Boeing
Alert Service Bulletin 757-54A0020, Revision
2, dated October 31, 1991, or Revision 3,
dated March 26, 1992. As a result of the
inspections required by this paragraph,
accomplish the applicable procedure
specified in either paragraph (d)(1) or {d)(2) of
this AD, in accordance with the service
bulletin.

(1) If any of the bushings in the wing side-
load fitting or strut duckbill fittings are found
to have an inside diameter measurement of
greater than 1.5633 inches: Within 6,000
additional flight cycles after the inspection of
the bushings required by paragraph (d) of this
AD, remove all bushings that have an inside
diameter measurement of greater than 1.5633
inches, and install new midspar fuse pins,
part number 311N5867-1.

{2) If all of the bushings in the wing side-
load fitting and strut duckbill fittings are
found to have inside diameter measurements
of less than or equal to 1.5633 inches: Within
the next 6,000 flight cycles after the
inspection of the bushings required by
paragraph (d) of this AD, install new fuse
pins, part number 311N5067-1..

(e} Accomplishment of the bushing
replacement and installation of midspar fuse
pins, part number 311N5067-1, in accordance
with Boeing Alert Service Bulletin 757~
54A0020, Revision 3, dated March 26, 1992,

constitutes terminating action for the
inspection requirements of this AD.

(f) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. The
request shall be forwarded through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Seattle
ACO.

(g) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 19,
1992. .

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-13075 Filed 8-4-92; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 92-NM-45-AD]

Ailrworthiness Directives; British
Aerospace Model ATP Series
Alrplanes

AGENCY: Federal Aviation
Administration, DOT. )

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model ATP
series airplanes. This proposal would
require installation of bonding straps to
the oil cooler temperature controller in
Module 3, the throttle stepper motor
controller, and the engine de-ice timers.
This proposal is prompted by reports of
engine rundown (flame out) due to ice
ingestion, resulting from static discharge
and airframe and equipment electrical
bonding difficulties that caused the
engine de-icing timers to malfunction.
The actions specified by the proposed
AD are intended to prevent engine
rundown due to ice ingestion.

DATES: Comments must be received by
July 16, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA}, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 92-NM-45-AD, 1601 Lind
Avenue SW., Renton, Washington

98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC.
20041-0414. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113, FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (206) 227-
1320. -

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-NM-45-AD."” The
postcard will be date stamped and
returned to the commenter. ’

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, ANM-

103, Attention: Rules Docket No. 92—
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NM-45-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority for the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on certain British Aerospace Model ATP
series airplanes. The Civil Aviation
Authority advises that reports have
been received of engine rundown (flame
out) due to ice ingestion. Heavy
electrostatic build-up on Module 3
apparently has caused spurious
instrument and radio interference,
resulting in malfunctioning of the engine
intake de-ice timers. Consequently, ice
build-up in the engine air intake systems
was not signalled on the flight deck. If
uncorrected, this condition could cause
engine rundown due to ice ingestion.

British Aerospace has issued Service
Bulletin ATP-24-45-35229A, dated
December 20, 1991, that describes
procedures for installation of bonding
straps to the oil cooler temperature
controller in Module 3, the throttle
stepper motor controller, and the engine
de-ice timers. The Civil Aviation
Authority classified this service bulletin
as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreemient, the Civil
Aviation Authority has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of the Civil Aviation Authority,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
installation of bonding leads to the oil
cooler temperature controller in Module
3, the throttle stepper motor controller,
and the engine de-ice timers. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

The FAA estimates that 10 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 13 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would be supplied by the manufacturer

at no charge to operators. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $7,150.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation: (1)
Is not a “major rule” under Executive
Order 12291; (2) is not a “'significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES ‘

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 92-NM-45-AD.

Applicability: Model ATP series airplanes;
serial numbers 2001 through 2045, inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine rundown (flame out) due
to ice ingestion, accomplish the following:

(a) Within 90 days after the effective date
of this AD, install bonding straps,
Madification 35229A. at the oil cooler
temperature controller in Module 3, the
throttle stepper motor controller, and the

engine de-ice timers, in accordance with
British Aerospace Service Bulletin ATP-24-
45-35229A, dated December 20, 1991.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or

.comment and then send it to the Manager,

Standardization Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the
Standardization Branch, ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 15,
1992,

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-13076 Filed 6-4-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 92-NM-49-AD]

Airworthiness Directives; British
Aerospace Model ATP Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to -
certain British Aerospace Model ATP
series airplanes. This proposal would
require installation of fixed fittings and
electrical power filters into the main and
side windscreen heating systems. This
proposal is prompted by reports of
voltage spikes in the windscreen heater
power supply circuits, resulting in
simultaneous loss (shut-down) of the
pilot’s and/or co-pilot’s electronic flight
instruments system (EFIS). The actions
specified by the proposed AD are
intended to prevent loss of EFIS
displays.

DATES: Comments must be received by
July 16, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM-49-
AD. 1601 Lind Avenue SW., Renton,
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Washington 98055-4056. Comments may
be inspected at this location between 9

a.m. and 3 p.m., Monday through Friday, .

except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC.
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW.,'Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Standardization
Branch, ANM-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4058;
telephone (206) 227-2148; fax (208) 227~
1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-NM-48-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-49-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority for the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on certain British Aerospace Model ATP
series airplanes. The Civil Aviation
Authority advises that cases have been
reported of voltage spikes (transients) in
the windscreen heater power supply
circuits, resulting in simultaneous loss
(shut-down) of all tubes on either or
both sides of the pilot's and/or co-pilot’s
electronic flight instruments system
(EFIS). The voltage spikes are caused by
airframe static electrical discharge. If
uncorrected, this condition could result
in loss of pilot's and/or co-pilot's EFIS
displays.

British Aerospace has issued Service
Bulletin ATP-30-20-10248A-~10248C,
Revigion 1, dated February 17, 1992, that
describes procedures for installation of
fixed fittings and electrical power filters
into the main and side windscreen
electrical power supply circuits.
Installation of these items will eliminate
interference to EFIS from voltage spikes
in the windscreen heater supply circuit.
The Civil Aviation Authority classified
this service bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the Civil
Aviation Authority has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of the Civil Aviation Authority,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
installation of fixed fittings and
electrical power filters into the main and
side windscreen heating systems. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

The FAA estimates that 10 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 41 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $9,500 per
airplane. Based on these figures, the

total cost impact of the proposed AD on
U.S. operators is estimated to be
$117,550,

The regulations proposed herein
would not have substantial direct effects
on the States, on the relatiouship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation

of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “major rule” under Executive
Order 12201; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 92-NM—49-AD.

Applicability: Model ATP series airplanes;
serial numbers 2001 through 2045, inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss (shut-down) of electronic
flight instruments system (EF1S) displays,
accomplish the following:

(a) Within 180 days after the effective date
of this AD, install fixed fittings, Modification
10248C, and filter units, Modification 10248A,
in the electrical power supplies to the main
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and side windscreen heater system at the
rear of the EFIS control panel, in accordance
with British Aerospace Service Bulletin ATP-
30-20-10248A /-10248C, Revision 1, dated
February 17, 1992.

(b} An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the
Standardization Branch, ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 15,
1992.

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

(FR Doc. 9213077 Filed 6—4-92; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 92-NM-56-AD]

Airworthiness Directives; British
Aerospace Model BAe 146-100A,
-200A, and -300A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM]}.

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
British Aerospace Model BAe 146-100A,
-200A, and -300A series airplanes. This
proposal would require repetitive X-ray
inspections to detect cracks in the left
and right wing upper skins, joint straps,
and stringers, and repair of any cracks
found. This proposal is prompted by
results of wing fatigue tests, which
indicate the possibility of cracking in
both the left and right wing upper skin
panels beneath the upper center line
butt strap. Fatigue cracking in these
areas, if not detected and corrected,
could result in reduced structural
integrity of the wings.

DATES: Comments must be received by
July 21, 1992,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,

Attention: Rules Docket No. 92-NM-56-
AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. Comments may
be inspected at this location between 9
a.m. and 3 p.m., Monday through Friday,
except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Aerospace
Engineer, Standardization Branch, -
ANM-113, FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (208) 227~
1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such -
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-NM-56-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-56-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

_The United Kingdom Civil Aviation
Authority (CAA), which is the
airworthiness authority for the United
Kingdom, recently notified the FAA that
an unsafe condition may exist on all
British Aerospace Model BAe 146-100A,
-200A, and -300A series airplanes. The
CAA advises that results of wing fatigue
tests indicate the possibility of cracking
in both the left and right wing upper skin
panels beneath the upper center line
butt strap. Fatigue cracking in these
areas, if not detected and corrected,
could result in reduced structural
integrity of the wings.

British Aerospace has issued
Inspection Service Bulletin 5741, dated
July 26, 1991, which describes
procedures for repetitive X-ray
inspections to detect cracks in the left
and right wing upper skins, joint straps,
and stringers at rib *O,” and repair, if
necessary. The CAA classified this
service bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive X-ray inspections to detect
cracks in the left and right wing upper
skins, joint straps, and stringers at rib
“0,” and repair of any cracks found. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

The FAA estimates that 74 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane (excluding access and
reinstallation time) to accomplish the
proposed actions, and that the average
labor rate is $55 per work hour. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $16,280 for each .
inspection cycle.

The regulations proposed herein
would not have substantial direct effects
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on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responaibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment,

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “major rule” under Executive
Order 12291; (2) is not a “significant .
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
. have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 92-NM-56-AD,

Applicability: All Model BAe 146-100A,
-200A, and —300A series airplanes, certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wings, accomplish the following:

{a) Prior to the accumulation of 24,000
landings, or within 80 days after the effective
date of this AD, whichever occurs later:
Perform an X-ray inspection to detect fatigue
cracks in the left and right wing upper skins,
joint straps, and stringers in the vicinity of rib
"0,” in accordance with British Aerospace
Inspection Service Bulletin 5741, dated July
28, 1991.

(1} If cracks are found, prior to further
flight, repair in a manner approved by the
Manager, Standardization Branch, ANM-113,

FAA, Transport Airplane Directorate.
Thereafter, repeat the inspection required by
paragraph (a) of this AD at intervals not to
exceed 9,000 landings, in accordance with the
service bulletin.

(2) If no cracks are found, repeat the
inspection required by paragraph (a) of this
AD at intervals not to exceed 9,000 landings,
in accordance with the service bulletin.

(b} An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM~113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the
Standardization Branch, ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 21,
1992.

Bill R, Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-13078 Filed 8-4-92; 8:45 am)
BILLING COOE 4910-13-M

14 CFR Part 39
[Docket No. 92-NM-97-AD]

Airworthiness Directives; British
Aerospace Model BAe 125-800A
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model BAe
125-800A series airplanes. This proposal
would require modification of the
auxiliary power unit (APU) wiring. This
proposal is prompted by a report that in
the event of an uncontained engine
failure, debris from the engine may
damage the power supply wiring
between certain electrical panels. The
actions specified by the proposed AD
are intended to prevent a short circuit,
arcing, and an electrical fire.

DATES: Comments must be received by
July 20, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,

Attention: Rules Docket No. 92-NM-97-
AD, 160} Lind Avenue SW., Renton,
Washington 98055-4056. Comments may
be inspected at this location between 9
a.m. and 3 p.m., Monday through Friday,
except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW.,, Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Hank Jenkins, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW.,, Renton,
Washington 98055-4056; telephone (206)
227-2141; fax (208) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped

. postcard on which the following

statement is made: “Comments to
Docket Number 92-NM-97-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-97-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055—4058.
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Discussion

The United Kingdom Civil Aviation
Authority (CAA), which is the
airworthiness authority for the United
Kingdom, recently notified the FAA that
an unsafe condition may exist on certain
British Aerospace Model BAe 125-800A
series airplanes. The CAA advises that
in the event of an uncontained engine
failure, debris from the engine may
damage the power supply wiring
between electrical panel “ZL" and the
auxiliary power unit (APU) electrical
panel, “ZK-A.” This condition, if not
corrected, could result in a short circuit.
arcing, and an electrical fire.

British Aerospace has issued Service
Bulletin 49-37-25A253A&B, dated
October 28, 1991, which describes
procedures for modification of the APU
wiring by relocating certain power
supply connections to protect against
damage from engine debris. The CAA
classified this service bulletin as
mandatory.

This airplane model is manufactured.
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the APU wiring. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

The FAA estimates that 108 airplanes
of U.S. registry would be affected by this
--proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $11,880. This total cost
figure assumes that no operator has yet
accomplished the proposed
requirements of this AD.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is nbt a “major rule” under Executive
Order 12281; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and {3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator, -
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.5.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g}). and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 92-NM-97-AD,

Applicability: Model BAe 125-800A series -
airplanes; post-mod 258404B (Turbomach
auxiliary power unit) and post-mod 258706
(Garrett auxiliary power unit); certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a short circuit, arcing, and an
electrical fire, accomplish the following:

(a) Within 120 days after the effective date
of this AD, modify the auxiliary power unit
wiring, in accordance with British Aerospace
Service Bulletin 48-37-25A253A&B, dated
October 28, 1991.

(b) An alternative method of comphance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA, -
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal -
Maintenance Inspector, who may concur or

comment and then send it to the Manager,
" Standardization Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any; may be obtained from the
Standardization Branch, ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washmgton. on May 18,
1902.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-13080 Filed 6-4-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39 .
{Docket No. 92-NM-58-AD)

Alrworthiness Directives; British
Aerospace Model DH/HS/BH/BAe 125
Serles Airplanes, Excluding Model BAe
125-1000A Series Airplanes

AGENCY: Federal Aviation
- Administration, DOT.

AcTION: Notice of proposed rulemaking
(NPRM),

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to British
Aerospace Model BAe 125-800A, -700A,
and -800A series airplanes, that
currently requires a one-time inspection
to detect misalignment of fuel feed pipe
joints, and realignment, if necessary.
That action was prompted by an
incident in which the tailcone inside
area of a Model BAe 125-800A series
airplane was soaked with fuel that .
leaked out of fuel feed pipe joints during
a high altitude transatlantic flight. This
action would expand the applicability of
. the existing rule to include additional
airplanes. These airplanes have been
determined to be subject to the same
unsafe condition addressed in the
existing rule. The actions specified by
the propoesed AD ate intended to
prevent an in-flight fire hazard in the
rear equipment bay.

DATES: Comments must be received by
July 16, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport -
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM-58-
AD, 1601 Lind Avenue SW., Renton,
Wasghington 98055-4056. Comments may
be inspected at this location between 9
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a.m. and 3 p.m., Monday through Friday,
except Federal holidays.

The gervice information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC.
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Standardization
Branch, ANM-~113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (208) 227~
1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 82-NM-58-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-58-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4058.

Discussion

On December 20, 1991, the FAA
18sued AD 92-01-09, Amendment 39—
8133 (57 FR 786, January 9, 1992),

applicable to British Aerospace Model
BAe 125-600A, -700A, and -800A series
airplanes, to require a one-time
inspection to detect misalignment of fuel
feed pipe joints, and realignment, if
necessary. That action was prompted by
an incident in which the tailcone inside
area of a Model BAe 125-800A series
airplane was soaked with fuel that
leaked out of fuel feed pipe joints during
a high altitude transatlantic flight. The
requirements of that AD are intended to
prevent an in-flight fire hazard in the
rear equipment bay.

Since issuance of that AD, British
Aerospace has issued Service Bulletin
SB 28-87, dated December 31, 1991, that
describes procedures for a one-time
inspection to detect misalignment of fuel
feed pipe joints, and realignment, if
necessary. This service bulletin is
similar to Service Bulletin SB 28-86,
which was referenced in the existing
AD, but includes certain earlier models.
of Model BAe 125 series airplanes in its
effectivity listing; these airplanes have
been determined to be subject to the
same unsafe condition addressed in
Service Bulletin SB 28-88. The-Civil
Aviation Authority, which is the
airworthiness authority for the United
Kingdom, classified this service bulletin
as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the Civil
Aviation Authority has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of the Civil Aviation Authority,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 92-01-09, to expand the
applicability of the existing rule to
include certain earlier models of Model
BAe 125 series airplanes. The
applicability of the proposed rule would
include all Model DH/HS/BH/BAe 125
series airplanes, except for the Model
BAe 125-1000A. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously. The added
airplanes would be provided with a
longer compliance time than those
affected by the existing AD, since they

usually fly at lower altitudes; service
experience has shown that an in-flight
fire hazard in the rear equipment bay is
more prevalent at higher altitudes.

The FAA estimates that 421 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $185,240.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. .

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2} is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety

The Proposed Amendment

‘Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.88

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8133 (57 FR
786, January 9, 1992), and by adding a
new airworthiness directive (AD), to
read as follows:
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British Aerospace: Docket 92-NM-58-AD.
Supersedes AD 92-01-09, Amendment
39-8133.

Applicability: British Aerospace Model
DH/HS/BH/BAe 125 series airplanes.
excluding Model BAe 125-1000A series
airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. To prevent an in-
flight fire hazard in the rear equipment bay.
accomplish the following:

{a) For airplanes listed in British Aerospace
Service Bulletin SB 28-86, dated June 28, 1991:
Within 60 days after January 24, 1902 (the
effective date of AD 92-01-08, Amendment
39-8133), accomplish a visual inspection for
proper alignment of fuel feed pipes at pipe
joint couplings, in accordance with British
Aerospace Service Bulletin SB 28-88, dated
June 28, 1991. If misalignment is detected
outside the specifications cited in the service
bulletin, prior to further flight, correct the
alignment by installing an “O" ring
modification and fuel pipe clamping
modification, in accordance with the service
bulletin.

(b) For airplanes listed in British Aerospace
Service Bulletin SB 28-87, dated December
31, 1991, and not subject to the requirements
of paragraph (a) of this amendment: Within 6
months after the effective date of this AD,
accomplish a visual inspection for proper
alignment of fuel feed pipes at pipe joint
couplings, in accordance with British
Aerospace Service Bulletin SB 28-87, dated
December 31, 1991. If misalignment 1s
detected outside the specifications cited in
the service bulletin, prior to further flight,
correct the alignment by installing an “O”
ring modification and fuel pipe clamping
modification, in accordance with the service
bulletin.

(c) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113,

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the
Standardization Branch, ANM-~113.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 15,
1992.

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-13079 Filed 6-4-82; 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 92-NM-79-AD]

Alrworthiness Directives; israel ‘
Aircraft industries, Ltd., Mode! 1125
Astra Series Alrplanes

AGENCY: Federal Aviation
Administration, DOT.

AcTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Israel Aircraft Industries, Ltd.,
Model 1125 Astra series airplanes. This
proposal would require inspection of all
oxygen tubing for security, chafing, and
general condition; and protection of the
oxygen tubing, if necessary. This
proposal is prompted by indications of
potentially insufficient clearance around
the oxygen lines such that chafing can
occur. The actions specified by the
proposed AD are intended to prevent
chafing and damage to the oxygen
tubing, which could lead to increased
potential for fire ignited from arcing or
heated components.

DATES: Comments must be received by
July 20, 1992,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103, .
Attention: Rules Docket No. 92-NM-79-
AD, 1601 Lind Avenue SW., Renton,
Washington 88055-4058. Comments may
be inspected at this location between
9:00 a.m. and 3:00 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Astra Jet Corporation, Technical
Publications, 77 McCollough Drive, suite
11, New Castle, Delaware 19720. This
‘information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 968055-4056;
telephone (208) 227-2145; fax (208) 227~
1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address

specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received. ‘

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report .
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
-acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to.
Docket Number 92-NM-79-AD.” The .
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-79-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Administration of
Israel (CAAI), which is the -
airworthiness authority for Ierael,
recently notified the FAA that an unsafe

. condition may exist on certain Astra

Model 1125 series airplanes. The CAAI
advises that the manufacturer
discovered that there may not be
sufficient clearance arpund the oxygen
lines to prevent chafing. Without
sufficient clearance, an oxygen line may
be chafed by wires, components, or
adjacent structure; however, to date,
there have been no occurrences of
chafing. If the oxygen line is chafed or
burned through, there is potential for
loss of oxygen reserved for high altitude
operation or emergency descent after
decompression. Additionally, chafing or
damage of the oxygen tubing could
result in an increased potential for fire
ignited from arcing or heated
components. Israel Aircraft Industries,
Ltd., has issued Astra Service Bulletin
SB 1125-35-071, dated February 12, 1992,
which describes procedures for
inspecting the oxygen tubing for general
condition, security, and chafing; and for
protecting the tubing by wrapping it
with neoprene rubber. The CAAI
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classified this service bulletin as
mandatory.

This airplane model is manufactured
in Israel and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAAI has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA],
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
inspection of all oxygen tubing for
security, chafing, and general condition;
and protection of the oxygen tubing, if
necessary. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

The FAA estimates that 45 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 40 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $20 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $99,900.
This total cost figure assumes that no
operator has yet accomplished the
proposed requirements of this AD.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is

contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Israel Aircraft Industries, Ltd.: Docket 92~
NM-79-AD.

Applicability: Model 1125 Astra series
airplanes, all serial numbers prior to 059;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. To prevent chafing
and damage to the oxygen tubing, which
could lead to increased potential for fire
ignited from arcing or heated components,
accomplish the following:

(a) Within 200 hours time-in-service or
within 6 months after the effective date of
this AD, whichever occurs first, inspect all
oxygen tubing for security, chafing, and
general condition, in accordance with Astra
Service Bulletin SB 1125-35-071, dated
February 12, 1992.

(b} If any discrepancies are detected as a
result of the inspections required by
paragraph (a) of this AD, prior to further
flight, protect the oxygen tubing, in
accordance with Astra Service Bulletin SB
1125-35-071, dated February 12, 1992.

(c) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the
Standardization Branch, ANM-113.

(d) Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 19.
1992

Bill R. Boxwell;

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-13082 Filed 6-4-92; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 92-NM-84-AD]

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM). )

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model MD-
11 series airplanes. This proposal would
require inspections to detect fatigue
cracks of the side skin and doubler
surrounding the pressure relief door
assembly of the tail pylon, and
structural modification of the tail pylon
pressure relief door opening. This
proposal is prompted by a full-scale
fatigue test that detected the
development of fatigue cracks. The
actions specified by the proposed AD
are intended to prevent skin and doubler
fatigue cracking, which could cause loss
of fail safe capability of the tail pylon
structure.

DATES: Comments must be received by
July 20, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM-84-
AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. Comments may
be inspected at this location between 9
a.m. and 3 p.m., Monday through Friday,
except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California 90846~
0001, Attention: Business Unit Manager,
Technical Publications—Technical
Administrative Support, C1-L5B. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW.,, Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Wahib Mina, Aerospace Engireer,
Los Angeles Aircraft Certification
Office, ANM-121L, FAA, Transport
Airplane Directorate 3229 East Spring
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Street, Long Beach, California 90806~
2425; telephone {310) 988-5324; fax (310)
~ 988-5210.

SUPPLEMENTARY INFORMATION:.

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.’

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-NM-84-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
92-NM-84-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

McDonnell Douglas has reported that,
during a full-scale fatigue test involving
the Model MD-11 tail pylon, cracks
developed at the right-hand side center
pressure relief cutout corners through
the side skin and doubler for the tail
pylon. These fatigue cracks were -
observed at 13,000 simulated flight
cycles during the tail pylon fatigue test.
This is equivalent to 6,500 airplane
landings. The side skin and doubler of
the tail pylon were designed to meet
their fatigue life of a minimum of 20,000
landings. Fatigue of the tail pylon side
skin and doubler is caused by high local
stress level. Fatigue cracking of the skin
and doubler, if not detected and
corrected in a timely manner, could

result in the loss of fail safe capability of
the tail pylon structure.

The FAA has reviewed and approved
McDonnell Douglas Service Bulletin 54—

- 17, dated February 24, 1992, that

describes procedures for inspecting for
cracks of the tail pylon skin around
pressure relief door and installing an
interim modification or one of two
permanent modifications, as applicable.
The interim modification involves
installation of interim external doublers.
One of the permanent modifications
involves the installation of an internal
doubler, frame, and stiffener; and the
other involves the installation of
external doublers, an internal doubler,
frame, and stiffener. If the interim
moadification is installed, one of the two
permanent modifications must be
installed in the future, as applicable.
The purpose of the modification is to
increase structural reliability and fatigue
life of the tail pylon skin.

Note: This service bulletin refers to Rohr
Industries Service Bulletin MD-11 54-160,
dated January 31, 1992, that provides
additional information about the inspection
and modification of the tail pylon pressure

relief cutout.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require inspections to detect fatigue
cracks of the side skin and doubler
surrounding the pressure relief door
assembly of the tail pylon, and
structural modification of the tail pylon
pressure relief door opening. The actions
would be required to be accomplished in
accordance with the service bulletin
described previously.

There are approximately 28
McDonnell Douglas Model MD-11 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
18 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
inspection requirements, and that the
average labor rate is $55 per work hour.
Based on these figures, the total cost of
the inspection requirements of the
proposed AD on U.S. operators would
be $990.

Installation of the interim
modification would take approximately
35 hours to accomplish, and the average
labor rate would be $55 per work hour.
Parts will be provided at no cost to the
operators. Based on these figures, the
cost to U.S. operators who install the
interim modification would be $1,925 per
airplane.

Installation of the permanent
modification (without removal of the
interim modification) would take

approximately 308 work hours to
accomplish, and the average labor rate
would be $55 per work hour. Parts will
be provided at no cost to operators.
Based on these figures, the total cost to
U.S. operators who install the
permanent modification (without
removing the interim modification)
would be $16,940 per airplane.

Installation of the permanent
modification {with removal of the
interim modification) would take
approximately 316 work hours to
accomplish, and the average labor rate
would be $55 per work hour. Parts will
be provided at no cost to operators.
Based on these figures, the total cost to
U.S. operators who install the
permanent modification (with removing
the interim modification) would be
$17,380 per airplane.

Based on the figures discussed above,
the total cost impact of the proposed AD
on U.S. operators would be between
$305,910 and $348,480. These total cost
figures assume that no operator has yet
accomplished the proposed
requirements of this AD.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:
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PART 39—AIRWORTHINESS doubler, frame, and stiffener, in accordance =~ ADDRESSES: Submit comments in
DIRECTIVES with McDonnell Douglas Service Bulletin 54~ triplicate to the FAA, Central Region,

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

McDonnell Douglas: Docket 82-NM-84-AD.

Applicability: Model MD-11 series
airplanes, as listed in McDonnell Douglas
Service Bulletin 54-17, dated February 24,
1992; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent skin and doubler fatigue
cracking, which could cause loss of fail safe
capability of the tail pylon structure,
accomplish the following:

(a) For Group I airplanes, as listed in
McDonnell Douglas Service Bulletin 54-17,
dated February 24, 1992, prior to the
accumulation of 2,100 landings or within 60
days after the effective date of this AD,
whichever occurs later, visually inspect to
detect cracks on the tail pylon skin and
interior doubler around the pressure relief
door, and install either the interim or
permanent modification, as specified in sub-
paragraphs (a)(1) and (a)(2) of this AD, in
accordance with McDonnell Douglas Service
Bulletin 54-17, dated February 24, 1992,

(1) If no cracks are detected, prior to
further flight, install either the interim
modification, which consists of interim
external doublers; or the permanent
modification, which consists of internal
doubler, frame, and stiffener. If the interim
modification is installed, prior to the
accumulation of 6,000 landings or within 60
days after the effective date of this AD,
whichever occurs later, install the permanent
modification (internal doubler, frame, and
stiffener), in accordance with McDonnell
Douglas Service Bulletin 54-17, dated
February 24, 1992.

(2} If cracks are detected, prior to further
flight, install the permanent modification,
which consists of external doublers, internal
doubler, frame, and stiffener, in accordance
with McDonnell Douglas Service Bulletin 54—
17, dated February 24, 1992,

{b) For Group Il airplanes, as listed in
McDonnell Douglas Service Bulletin 54-17,
dated February 24, 1992, prior to the
accumulation of 8,000 landings or within 60
days after the effective date of this AD,
whichever occurs later, conduct a dye
penetrant inspection for cracks of the tail
pylon skin around the pressure relief door, in
accordance with McDonnell Douglas Service
Bulletin 54-17, dated February 24, 1992,

(1} If no cracks are found, prior to further
flight, install the permanent modification,
which consists of an internal doubler, frame,
and stiffener, in accordance with McDonnell
Douglas Service Bulletin 54-17, dated
February 24, 1992.

(2) If cracks are detected, prior to further
flight, install the permanent modification
which consists of external doublers, internal

17, dated February 24, 1992,

(c) An alternative method of compliance or

adjustment of the compliance time, which

rovides an acceptable level of safety, may
ge used when approved by the Manager, Los
Angeles Aircraft Certification Office {ACO},
FAA, Transport Airplane Directorate. The
request shall be forwarded through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Los Angeles ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
ACO.

. (d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on May 19,
1992,
Bill R. Boxwell,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 82-13083 Filed 6-4-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 92-CE-27-AD]

Alrworthiness Directives; Piper
Aircraft Corporation PA-31 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

AcTtoN: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede Airworthiness Directive (AD)
80-20-04, which currently requires
repetitive inspections of the engine
baffle seals to ensure that they are all
positioned properly on certain Piper
Aircraft Corporation (Piper) PA-31
series airplanes, and reinforcement of
any baffle seal that is positioned
improperly. That AD allows the
repetitive inspections to be eliminated if
the reinforcement is incorporated. The
Federal Aviation Administration (FAA)
has received reports of reinforced batfle
seals found improperly positioned. The
proposed AD would retain the
inspection and possible reinforcement
requirements of AD 80-20-04, but would
not allow the repetitive inspections to
be eliminated. The actions specified by
the proposed AD are intended to
prevent improper sealing of the baffle
seals to the engine cowling, which could
result in high engine operating
temperatures.

. DATES: Comments must be received on

or before August 14, 1992,

Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 92-CE-27-
AD, room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that is applicable
to this AD may be obtained from the
Piper Aircraft Corporation, 2828 Piper
Drive, Vero Beach, Florida 32960;
Telephone (407) 567-4361. This
information also may be examined at
the Rules Docket at the address abave.

FOR FURTHER INFORMATION CONTACT:
Ms. Juanita Craft-Lloyd, Aerospace
Engineer, Propulsion Branch, Atlanta
Aircraft Certification Office, 1669
Phoenix Parkway, suite 210C, Atlanta,
Georgia 30349; Telephone (404) 891-
3810.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in triplicate to the
address gpecified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments;
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 92-CE-27-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
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Rules Docket No. 92-CE-27-AD, room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

Airworthiness Directive 80-20-04,
Amendment 39-3925 (45 FR 641868,
September 29, 1980), currently requires
repetitive inspections of the engine
baffle seals to ensure that they are all
positioned properly on certain Piper PA-
31 series airplanes, and reinforcement of
any baffle seal that is improperly
positioned. The possible reinforcement
is accomplished in accordance with
Piper Service Bulletin (SB) No. 693,
dated July 28, 1980. AD 80-20-04 allows
the repetitive inspection to be
eliminated if the reinforcement is
incorporated.

The FAA has received several reports
from Airworthiness Aviation Safety
Inspectors indicating that baffle seal
problems still exist on certain Piper PA-
31 series airplanes that are in
compliance with AD 80-20-04. The
baffle seals on the airplanes involved in
the referenced incidents were reinforced
as specified in AD 80-20-04, and, as a
result, have eliminated the repetitive
inspections in accordance with
paragraph (c) of that AD. These reports
establish that these reinforced baffle
seals have deteriorated and
reinforcement patches have lost their
effectiveness. )

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that additional
AD action should be taken in order to
prevent improper sealing of the baffle
seals to the engine cowling, which could
result in high engine operating
temperatures. ,

Since an unsafe condition has been
identified that is likely to exist or
develop in other Piper PA-31 series
airplanes of the same type design, the
proposed AD would supersede AD 80—
20-04, Amendment 39-3925, with a new
AD that would retain the inspection and
possible reinforcement requirements of
AD 80-20-04, but would not allow the
repetitive inspections to be eliminated.
The possible reinforcement would be
accomplished in accordance with Piper
SB No. 693, dated July 28, 1980.

The FAA estimates that 2,448
airplanes in the U.S. registry would be
affected by the proposed AD and that it
would take approximately 0.5
workhours per airplane to accomplish
the proposed inspections. Since an
owner/operator who holds a private
pilot certificate as authorized by FAR
43.7 is allowed to accomplish the
proposed inspections, the only cost
impact upon the public would be the

time it takes-to accomplish these
inspections. AD 80-20-04, which would
be superseded by the proposed action,
currently requires the same actions as is
proposed except for not allowing the
repetitive inspections to be eliminated.
The only difference between the
proposed AD and AD 80-20-04 is the
time incurred through repetitive interval
inspections.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1} is not a ‘‘major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing AD 80-20-04, Amendment 39—
3925 (45 FR 64168, September 29, 1980},
and by adding the following new
airworthiness directive:

Piper Aircraft Corporation: Docket No. 92-

CE-27-AD Supersedes AD 80-20-04,
Amendment 39-3925.

Applicability: Model PA-31, PA-31-300,
and PA-31-325 airplanes (serial numbers 31~
2 through 31-8012089), and Model PA-31-350
airplanes (serial numbers 31~5001 through 31—
8052199), certificated in any category.

Compliance: Required within the next 50
hours time in-service (TIS) after the effective
date of this AD, unless already accomplished
{superseded AD 80-20-04, Amendment 39-
3925), and thereafter at intervals not to
exceed 50 hours TIS.

To prevent improper sealing of the baffle
seals to the engine cowling, which could
result in high engine operating temperatures,
accomplish the following:

(a) Visually inspect the engine baffle seals
for proper positioning by using a light and
looking in air inlets and access doors to
ensure that forward seals and lower aft seals -
are all facing forward and not blown back.

(b) If baffle seals are improperly positioned
(blown back), prior to further flight, reinforce
the seals in accordance with the instructions
in Piper Service Bulletin No. 693, dated July
28, 1980.

Note 1: The reinforcement of the baffle
seals in accordance with paragraph (b} of this
AD does not eliminate the repetitive
inspection requirement of this AD.

(c) The repetitive inspections required by
paragraph (a) of this AD may be performed
by the owner/operator holding at least a
private pilot certificate as authorized by FAR
43.7, and must be entered into the aircraft
records showing compliance with this AD in
accordance with FAR 43.11.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office, 1669 Phoenix Parkway,
suite 210C, Atlanta, Georgia 30349. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Atlanta Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(f) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to the Piper Aircraft
Corporation, 2926 Piper Drive, Vero Beach,
Florida 32960; or may examine this document
at the FAA, Central Region, Office of the
Assistant Chief Counsel, room 1558, 601 E.
12th Street, Kansas City, Missouri 64106,

(g) This amendment supersedes AD 80-20-
04, Amendment 39-3925.
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Issued in Kansas City, Missourt, on May 28,
1992,

Larry D. Malir,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 92-13174 Filed 6—4-92; 8:45 am])
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 270
[Release No. IC-187386, File No. $7-12-92)
RIN 3235-AF47

Exclusion From the Definition of
Investment Company for Certain
- Structured Financings

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule and request for
comment.

SUMMARY: The Commission is proposing -
a new rule under the Investment
Company Act of 1940 (the “Act”) to
exclude certain issuers that pool
income-producing assets and issue
securities backed by those assets
(“structured financings”) from the
definition of "investment company.” The
proposal would permit structured
financings that meet the conditions of
the rule to publicly offer their securities
in the United States without registering
under the Act and complying with the
Act’s substantive provisions. The
proposed rule is intended to remove an
unnecessary and unintended barrier to
the use of structured financings in all
sectors of the economy, including the
small business sector.

DATES: Comments must be received on
or before August 4, 1992,

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549. All
comment letters should refer to File No.
§7-12-92. All comments received will be
available for public inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, NW.,
Washington, DC 20549.

FOR FURTHER INFORMATION CONTACT:
Rochelle G. Kauffman, Senior Counsel,
{202) 272-2038, Elizabeth R. Krentzman,
Attorney, (202) 272-5416, or Karen L.
Skidmore, Assistant Director, (202) 272-
2048, Office of Regulatory Policy,
Division of Investment Management, 450
Fifth Street, NW., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
Commission today is requesting public

comment on proposed rule 3a-7 under
the Investment Company Act of 1940 [15
U.S.C. 80a] (the “Act’). Proposed rule -
3a-7 would effectuate the
recommendation made in Chapter 1 of
the Division of Investment
Management'’s recently issued report,
Protecting Investors: A Half Century of
Investment Company Regulation.* In
addition, the Commission is requesting
public comment on whether section
3(c)(5) of the Act [15 U.S.C. 80a-3(c)(5)]
should be amended, particularly in light
of the proposed rule.
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Executive Summary

Proposed rule 3a-7 would exclude
from the definition of investment
company in section 3(a) of the Act 3

! SEC Division of Investment Management,
Protecting Investors: A Half Century of Investment
Company Regulation, The Treatment of Structured
Finance under the Investment Company Act 1-101
(1992) [hereinafter Structured Finance Chapter].
This report concluded a two-year examination of
the regulation of investment companies and certain
other pooled investment vehicles. In the course of
this examination, the Division of Investment
Management (the “Division”) met with
representatives of entities associated with the
structured finance industry to discuss, among other
things, how structured financings work, the roles of
the various participants, the status of the structured
finance market, likely developments, and investor
protection concerns. The Structured Finance
Chapter discusses the Division's findings. Many of
the Division's recommendations were based on
suggestions made by commenters responding to a
Commission release requesting comment on the

certain issuers that pool income-
producing assets and issue primarily
debt or debt-like securities backed by
those assets for the purpose of providing
their sponsors financing and other
related benefits. In the last decade, this
finance technique, called "'structured
finance,"? has become one of the
dominant means of capital formation in
the United States; in 1991, structured
financings accounted for approximately
half of all publicly offered securities in
the United States.*

Despite the volume of offerings, the
Act to some degree has constrained the
development of the structured finance
market. Structured financings generally
fall within the definition of investment
company under section 3(a), but are
unable to operate under the Act’s
requirements.® Many private sector
sponsored financings have avoided
regulation under the Act by relying on
the exception from the definition of
investment company in section 3{c})(5),
which originally was intended to
exclude issuers engaged in the
commercial finance and mortgage
banking industries.® The Commission
has exempted by order certain other
structured financings, primarily those

" involving mortgage-related assets, under

section 6(c), the general exemptive

" provision of the Act.” Financings that

3 Although structured finance is the term most
commonly used to describe this financing technique,
other terms, such as “asset-backed arrangements,”
“asset-backed financings,” "‘asset securitization,”
and “structured securitized credit,” also have been
used. .

* Michael Liebowitz, Reversing Four-Year Trend
and Swooning Economy, Wall Street Explodes in
1991, Inv. Dealers Dig., Jan. 6, 1982, at 21-23
{statistic excludes offerings of United States
Treasury obligations).

$For example, the limitations of section 18 on the
issuance of senior securities and the prohibitions of
section 17 on transactions involving affiliates
conflict with the operations of structured financings.
15 U.S.C. 80a-18, ~17.

68, Rep. No. 1775, 76th Cong., 3d Sess. 13 (1840};
HR. Rep. No. 2639, 76th Cong., 3d Sess. 12 (1840).

In addition, certain federally sponsored structured
financings, such as those sponsored by the Federal
National Mortgage Association, are exempted from
the Act under section 2(b), which exempts, among
other things, activities of United States Government
instrumentalities and wholly-owned corporations of
such instrumentalities. 15 U.S.C. 80a-2(b).

715 U.S.C. 80a-8(c). Section 8{c) provides that the
Commission may exempt, by rule or order,

any person, security, or transaction, or any class
orcl of persons, securities, or transactions,

regulation of investment companies and related
issues, including the treatment of structured
financings under the Act. SEC Request for Comment
on the Reform of Investment Companies, Investment
Company Act Release No. 17534 § [11.C. (June 15,
1990), 56 FR 25322 (june 285, 1990) (hereinafter Study

. Release].

215 U.S.C. 80a-3(a).

from any provisions of this title or of any rule or
regulation thereunder, if and to the extent that such
exemption is necessary or appropriate in the public
interest and consistent with the protection of
investors and the purposes fairly intended by the
policy and provisions of this title.

Id.
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cannot rely on section 3(c)(5) or obtain
an exemption must sell their securities
in private placements in reliance on
section 3(c)(1),® the “private”
investment company exception, or
outside the United States.

In sum, under the present regulatory
framework, a structured financing may
be entirely exempt from the Act, or it
may be subject to the Act and thus sold
overseas or in private placements,
depending solely on the nature of the
assets securitized. Ironically, the result
does not depend on the structure and
operation of structured financings or the
credit quality of the securitized assets.
Many investors may be prevented from
acquiring sound capital market
instruments. In addition, some sponsors
are denied the opportunity to obtain the
benefits of publicly offered structured
financings, even though they hold assets
that, as a financial matter, readily could
be securitized.

Application of the Act to structured
financings has broad economic
implications. Excepted or exempt
structured financings have increased the
availability of certain financial assets,
often at lower costs. Structured finance,
for example, has been credited with
making the home mortgage market
generally resistant to funding
shortages.? Due to the applicability of
the Act, however, some sectors of the
economy, including small business,
generally have been unable to use
structured financings as sources of
capital. .

Proposed rule 3a-7 would remove an
unnecessary barrier to the use and
development of structured financings by
excluding structured financings that
meet certain conditions from the
definition of investment company under
the Act.’? These conditions are
intended to delineate the operational
distinctions between registered
investment companies and structured
financings, permit the continued
evolution of the structured finance
market, and address any investor
protection concerns that could arise.
The proposed rule provides an exclusion
for structured financings, regardless of
the assets securitized.

*15 U.S.C. 80a-3{c)(1).

? See. e.g., Brant K. Maller, The Collateralized
Mortgage Obligation: The Latest Phase in the
Evolution of Mortgage-Backed Securities, 13 Real
Estate L.]. 209, 300-301 (1965).

10 Of course, structured financings would remain
subject to various regulatory requirements under the
Securities Act of 1933 {15 U.S.C. 77a-77aa], the
Securities Exchange Act of 1934 [15 U.S.C. 78a-
781/). and the Trust Indenture Act of 1939 {15 U.S.C.
l??aan—ﬂbbbb] as well as other federal and state

aws.

. The Commission also is requesting
comment on whether section 3(c)(5) of
the Act should be amended, either to
narrow or to expand its scope. Some
have suggested that certain types of
issuers should not be able to rely on this
section, while others have argued that
the section is unnecessarily narrow.

1. Background !*
A. The Structured Finance Market

The modern structured finance market
originated in the 1970's with the
securitization of residential mortgages.
Since then, structured financings have
become a major facet of American
finance.2 In 1991, securities of
structured financings publicly offered in
the United States totalled approximately
$292.8 billion, accounting for
approximately fifty percent of total
public securities issuances (debt and
equity) and fifty-seven percent of total
debt gecurities issuances in the United
States.!3

Structured financings backed by
residential mortgages dominate the
structured finance market; in 1991,
publicly offered mortgage-backed
securities igssuances in the United States
totalled approximately $246.21 billion, or
eighty-four percent of the structured
finance market.!* The non-mortgage
market, which emerged in the mid-
1980's, also has grown rapidly. Volume
of non-mortgage asset-backed public
offerings in 1991 totalled approximately
$50.8-billion, up from $10 billion in
1986.!% Securities backed by automobile
loans and credit card account
receivables represent approximately
eighty percent of the public non-
mortgage structured finance market.
Other assets presently securitized and

" offered publicly include home equity

loans, boat loans, computer leases,
airplane leases, mobile home loans,
recreational vehicle loans, and hospital
account receivables.

A significant domestic private
placement market for structured finance
issues also exists. Although some

11 This section provides a brief overview of the
structured finance market, the organization and
operation of a structured financing, the application
of the Act to structured financings. and the effects
of the Act on the structured finance market. A more
detailed discussion is included in the Structured
Finance Chapter, supra note 1, §§ I-IV.

12 Ag discussed below, federally sponsored
financings have played a major role in this
development. Most of these programs rely on the
exemption in section 2(b) of the Act.

'3 Licbowitz, supra note. 4

14 d

18 Dean Witier Reynolds Inc., Asset-Backed
Securities Reference Guide A-10 (Year Ended 1991).
See also Liebowitz, supra note 4, at 22 {reporting
$46.6 billion of nen-mortgage asset-backed
securities issued in the United States).

private offerings are similar to those
sold publicly, many private placements

“involve types of structured financings

that have never been publicly offered in
the United States, in part because of the
Act. These financings include those
backed by installment loans, future
royalties, high yield bonds, and
Medicare receivables.

Most public offerings of structured
financings are issued under programs
sponsored by the federal government or
by government sponsored enterprises.
Securities issued under programs
sponsored by the Government National
Mortgage Association ("GNMA"), the
Federal National Mortgage Association
(“FNMA"), and the Federal Home Loan
Mortgage Corporation (“FHLMC")
dominate the mortgage market.'® In 1991,
the Resolution Trust Corporation began
issuing securities backed by mortgages,
junk bonds, and other assets acquired
from failed savings and loan
associations.?

The private sector also is active in
sponsoring structured financings. The
most active sponsors in the private
sector include commercial banks,
savings and loan associations,
automobile manufacturers, retailers,
finance companies, insurance
companies, and investment banks.
These sponsors securitize assets for a
variety of reasons. Structured financings
often enable a sponsor to gain access to
an alternative, usually cheaper, funding
source. In addition, some sponsors find
that securitizing assets allows them to
manage their loan portfolios, and in
turn, their balance sheets more
effectively.*® Banks and savings and
loan associations also securitize assets
to facilitate compliance with regulatory
capital requirements.

B. The Securitization Process

The basic structures of all structured
financings, regardless of the underlying

%1n 1990, FHLMC, GNMA, and FNMA sponsored
programs were responsible for 84.2% of mortgage-
backed pass-through securities and 82.2% of
multiclass mortgage-backed securities issued that
year. See Federal Home Loan Mortgage Corp.,
Database. in The Secondary Mortgage Markets,
Tables 2, 3 (Winter 1991/1992).

7In addition, the Federal Agricultural Mortgage
Corporation issues securities backed by agricultural
mortgages guaranteed by the Farmers Home
Administration. The Small Business Administration
securitizes a small portion of the loans it
guarantees. Finally, as discussed in Section 1.C.
below, in the late 1900's, the federal government
sold portione of the loan portfolios of certain
government agencies, which in tum, were pooled
and securitized.

1By converting financial assets into cash (which
can be used to retire debt or acquire new
receivables), structured finance enables sponsors to
reduce interest rate risk and to diversify their
portfolios.
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assets, are remarkably similar,'?
Typically, a sponsor transfers a pool of
homogeneous financial assets to the
issuer, a special purpose entity,*in
return for the proceeds from the sale of
one or more classes of securities backed
by these assets. The securities issued
generally are debt securities or equity
securities with debt-like characteristics
(“fixed-income securities™).2! Payment
on the securities depends primarily on
the cash flows generated by the pooled
assets.?2Issuers that have more assets
or that expect to receive more income
than needed to make full payment on
the fixed-income securities may sell
interests in the residual cash flow.
These interests are typically sold to
highly sophisticated investors.?®

'* While this section discusses the basic
components of a structured financing, there are a
wide range of permutations. For a discussion of
these permutations, see Structured Finance Chapter,
supra note, 1 § lILA. See also Jason H.P. Kravitt, A
Brief Summary of Structures Utilized in the
Securitization of Financial Assets, in 1
Securitization of Financial Assets § 4 (Jason H.P.
Kravitt ed. 1991) [hereinafter Securitization of
Financia! Assets).

*The special purpose entity may be a
corporation, a grantor trust, an owner's trust, or a
partnership. The form of organization depends
generally on tax considerations and the payment
structure of the financing and its securities. For a
general discussion of payment structures and
attendant tax 1ssues, see, 8.g., William A. Schmalz
et al., Tax Issues in 1 Securitization of Financial
Assets, supra note 19, §§ 9.01 ~8.08; Charles M.
Adelman & Roger D. Lorence, Tax Considerations,
The Asset Secuntization Handbook, 48-63 (Phillip
Zweig ed., 1889).

1 These securities typically entitle the holder to a
specified principal amount at maturity and bear
interest at a fixed rate or at an adjustable rate,
which may be determined periodically by reference
to an index, through auctions among investors or
prospective invesiors, or through the remarketing of
the instrument. Interest payments also may be
determined by reference to all or part of the interest
received on the underlying assets.

Generally, the type of security issued depends in
part on the payment structure. Under a “pass-
through" structure, a single class of securities is
issued, with each secunty representing a fractional
interest in the underlying pool. A “pay-through”
structure permits the 1ssuance of multiple classes of
securities, with each class having differing
maturities and payment schedules. Both structures
permit the issuance of “stripped securities” (such as
interest-only and principal-only certificates) and
classes of senior and subordinate securities.

2 Some financings also include credit ’
enhancements, such as irrevocable standby letters
of credit (“LOCs"). financial guarantee insurance, or
cash collateral accounts, that could be drawn upon
if the cash flows from the assets prove insufficient
to meet the issuer's obligations.

Not all financings offer securities backed by the
cash flow from the underlying assets. As discussed
in note 65 infra. a few structured financings have
employed a “market value” structure, in which
payment on the securities is derived from the
aggregate market value of the pooled assets, rather
than from the cash flow from the underlying assets.

® As discussed /nfra note 77, residual interests
are highly volatile instruments that bear any losses
firat resulting from an insufficient cash flow.

The issuer’s only business activity is
to acquire the sponsor's assets and issue
securities. A servicer, which often is the
sponsor or an affiliate of the sponsor, is
the primary administrator of the
financing. Generally, the servicer
collects payments on the underlying
assets when due and ensures that funds
are available so that investors are paid
in a timely manner. An independent
trustee, usually a large commercial
bank, typically holds the issuer’s assets,
or documentation of interest in the
asgsets, in a segregated account for the
benefit of investors. The trustee also
monitors the issuer’s fulfillment of its
obligations.

Initially, most financings were
structured so that their pools were fixed
at the time of issuance, with
“management” of the assets {other than
servicing) generally limited to the
substitution of new, similar assets for
defective assets.?* As the structured
finance market has evolved, structures
have been developed that rely to a

" greater degree on management. Many

financings allow the servicer or trustee
to reinvest idle cash in short-term debt
obligations when there is a timing
mismatch between collections and
payments to investors. In some
financings, the issuer may acquire
additional assets if the previously
designated assets do not generate
sufficient cash flows to pay investors.?
Finally, recently developed structures
permit an issuer to purchase assets and
issue securities on an ongoing basis.? In
each case, guidelines governing both the
level and type(s) of permissible
management are established prior to the
issuance of the financing's securities.

# Circumstances under which substitution may
occur are described infra note 80.

 Credit card financings, for example, are backed
by current and future receivables generated by
specified credit card accounts; the balance of the
pooled assets fluctuate as new receivables are
generated and existing amounts are paid or charged
off as a default. If the accounts do not generate
sufficient receivables to support the securities, the
sponsor may be required to assign receivables from
other accounts to the pool.

%These structures include master trust programs,
used predominantly in financings backed by credit
card receivables, and asset-backed commercial
paper programs. In a master trust program, the
sponsor initially transfers a large amount of assets
and the structured financing issues mulitiple classes
of securities, often with varying terms, over time.
Under certain conditions. assets may be added or
removed throughout the life of the issuer. Asset-
backed commercial paper programs issue
commercial paper on an ongoing basis and are
backed by a diversified pool of assets, with assets
added to the pool throughout the life of the program.
Asset-backed commercial paper programs generally
contain a variety of relatively short-term assets,
such as credit card receivables, automobile lease
receivables, trade receivables, and short-term
money market instruments.

Publicly offered structured financings
typically issue at least one class of
securities rated in one of the two highest
categories by a nationally recognized
statistical rating organization, or “rating
agency.” ¥’ As with a traditional
corporate bond, a rating of a structured
financing assesses credit risk (i.e., the
likelihood that the investor will receive
full and timely payments).2®

In rating a structured financing, rating
agencies generally apply the same basic
approach, regardless of the assets
securitized.®® Rating agencies examine
(i} the structure of the financing,
including the risk that the insolvency of
the financing's sponsor would affect
payments to investors; 3 (ii) the credit
risk of the financing, including the
potential impairment of the cash flows
from the pooled assets due to borrower
delinquencies or defaults; *! and (iii)
risks related to the actual cash flow
funding the securities, including the
allocation of cash flow under the
financing's payment structure.*2 Based
on this examination, rating agencies
determine the amount of credit
enhancement necessary for the
structured financing to obtain the rating
desired by the sponsor.

Financings typically are structured
and operated in accordance with criteria
developed by the rating agencies to
minimize various risks. Rating agencies,
for example, may require that the
transfer of the assets from the sponsor
to the issuer be a “true sale” and not a

1 At least four rating agencies, Standard & Poor's
Corporation, Moody's Investors Service, Inc., Fitch
Investors Service, Inc., and Duff & Phelps, Inc..
currently are active in rating domestic structured
financings. .

Providers of external credit support, such as the
issuers of LOCs or financial guarantee insurers, also
may play a role in structuring the financing. As in
most securities issuances, underwriters and
independent auditors also are participants.

8 A rating does not address market risks to
investors that may result from changes in interest
rate levels or from prepayments on the assets in the
underlying pool. See, e.g., Standard & Poor's
Corporation, S&P's Structured Finance Criteria 101
(1988).

2 Agset-backed commercial paper programs are
subject to somewhat different rating criteria
because of the nature of the securities they offer.
For a more detailed discussion of the role of the
rating agencies, see, e.g., Peter V. Darrow, et al.,
Rating Agency Requirements in 1 Securitization of
Financial Assets, supra note 18.

»Rating agencies also examine whether the
issuer itself could become subject to bankruptcy
proceedings. This, for example, could occur if an
issuer were to engage in other business activities.

1 Rating agencies also evaluate the quality of the
servicer in connection with its responsibilities to
manage and maintain the payment stream on the
underlying assets. In addition, rating agencies
evaluate the capability of the trustee in performing
its duties.

32The “pass-through” and *pay-through” payment
structures are described supra note 21.

- —
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secured loan,* that the pooled assets
generally be representative of the
sponsor’s portfolio, and that the
financing's servicer remit the cash flows
from the financing’s assets to the trustee
within forty-eight hours.

Once a financing is rated, rating
agencies typically monitor the
financing's performance. Downgrades of
financings have been infrequent, with
most occurring as a result of
downgrades in the ratings of providers
of credit support. The Commission is not
aware of any rated structured financing
defaulting on its fixed-income
securities.®

C. The Application of the Investment
Company Act to Structured Financings

Despite. the size of the structured
finance market, its growth and
development has been constrained by
the Act. Structured financings meet the
definition of investment company under
section 3(a) because they issue
securities and are primarily engaged in
investing in, owning, or holding
securities.? These financings, however,
are unable to operate under the Act's
requirements.® Accordingly, to be
offered in the United States, a structured
financing must either be organized to
come within one of the exceptions to the
definition of investment company under
the Act or seek exemptive relief from
the Commission.®’

33 Structuring the financing as a “true sale™
reduces the risk that the sponsor's insolvency will
affect the issuer’s payments to investors. Sponsors
not subject to the Bankruptcy Code, such as banks
and savings and loan associations, may be
permitted to pledge assets to the issuer.

3 Unrated financings, by contrast, have
experienced defaults. The largest and most notable
occurred in 1985 when Equity Program Investment
Corporation and certain of its affiliates defaulted on
approximately $1.4 billion in mortgages and
privately placed mortgage-backed securities. For a
discussion of the facts underlying the EPIC default,
see EPIC Mortgage Ins. Litig., 701 F. Supp. 1192 (E.D.
Va 1988), aff'd in part, rev'd in part, sub nom.
Foremost Guaranty Corp. v. Meritor Sav. Bank, 910
F.2d 118 (4th Cir. 1990).

% Financial instruments generated in commercial
transactions generally have been considered to be
securities for purposes of the Act. See, a.g., SEC,
Report on the Public Policy Implications of
Investment Company Growth, H.R. Rep. No. 2337,
89th Cong., 2d Sess. 236-39 (1966) (stating that notes
representing the sales price of merchandise, loans to
manufacturers, wholesalers, retailers and
purchasers of merchandise or insurance, and
mortgages and other interests in real estate are
securities for purposes of the Act).

3 For example, section 17{a) prohibits certain
persons affiliated with a registered investment
company from selling securities and other property
to the investment company. 15 U.S.C. 80a-17(a). In a
structured financing, this section would prohibit a
sponsor’s sale of assets to the issuer, as well as any
substitution of assets by the sponsor.

37 As discussed supra note 6, most financings
sponsored by the federal government or by
government sponsored enterprises are exempt
under section 2(b).

There are only two exceptions that
are particularly relevant to private -
sector structured financings: sections
3{c)(5) and 3{c)(1).%® Section 3{c)(5)
excepts: ‘

[alny person who is not engaged in the
business of issuing redeemable securities

~* * * and who is primarily engaged in one or

more of the following businesses: (A)
purchasing or otherwise acquiring notes,
drafts, acceptances, open accounts
receivable, and other obligations representing
part or all of the saies price of merchandise,
insurance, and services; (B) making loans to
manufacturers, wholesalers, and retailers of,
and to prospective purchasers of, specified
merchandise, insurance, and services; and
(C) purchasing or otherwise acquiring
mortgages and other liens on and interests in
real estate.

Section 3(c)(5) was intended to except
issuers engaged primarily in the
factoring, discounting, or real estate
businesses.’ Many structured
financings, however, rely on this
exception due to its broad statutory
language. A number of no-action letters
address whether an issuer i8 primarily
engaged in one of the businesses
enumerated in section 3(c){5).%°

Under these letters, issuers relying on
subparagraphs (A) or (B) of section
3(c)(5) must primarily hold receivables,
loans to refinance receivables, or loans
to manufacturers made in connection
with the purchase of specified
merchandise and services.*! Many non-
mortgage financings whose assets meet
this criteria, such as those backed by
automobile loans, most credit card
account receivables, and equipment
leases, rely on subparagraphs (A) and
(B). No-action assurance has been
declined where an issuer’s assets are
not related to the purchase or sale of
specified-merchandise, insurance, or
services.*?Financings backed by general

3 Other exceptions may be available for a limited
number of private sector structured financings. See,
e.g., Investment Company Act sections 3(c)(3), (4),
and (6): 15 U.S.C. 80a-3(c)(3). (4). & (6). See also
infra note 46.

»See authorities cited supra note 6. See also S.
Rep. No. 184, 918t Cong., 1st Sess. 37 {1969); H.R.
Rep. No. 1382, 91st Cong., 2d Sess. 17 (1970).

* Structured financings meet the first portion of
section 3(c)(5) because they do not issue
redeemable securities.

4 See, e.g., Ambassador Capital Corporation (pub.
avail. Oct. 6, 1986) (no-action position taken with
respect to issuer holding airline credit card account
receivables); Days Inn of America, Inc. {pub. avail.
Dec. 30, 1988) (no-action position taken with respect
to issuer holding franchise fee receivables).

*2See, e.g., World Evangelical Development Ltd.
(pub. avail. Apr. 5, 1979) (no-action position
declined where entity would issue general purpose
commercial loans); Educational Loan Marketing
Associations, Inc. (pub. avail. Feb. 4, 1986).(no-
action position declined where entity would issue
debt secured by the repayment of student loans
financed by proceeds from the debt offering).

purpese commercial loans, consumer
loans, or corporate bonds typically are
unable to rely 8n subparagraph (A) or -
(B).

Many issuers of mortgage-backed
securities and similar products rely on
subparagraph (C} of section 3(c)(5).
Under no-action letters, an issuer relying
on this provision must invest at least
fifty-five percent of its assets in
mortgages and other liens on and
interests in real estate (“qualifying
interests”). An additional twenty-five
percent of the issuer’s assets must be in
“real estate related assets.” 4

Qualifying interests have been
interpreted to include fee interests,
leaseholds, interests fully secured by
mortgages solely on real estate, and so-
called “whole pool certificates” issued
by FNMA, GNMA or FHLMC (i.e.,
certificates that represent the entire
ownership interest in a particular pool
of mortgages).* So-called “partial pool
certificates” issued by these agencies
(i.e., certificates representing less than
the entire ownership interest in a
particular pool of mortgages) have not
been considered to be qualifying
interests, although they may be treated
as real estate related assets for purposes
of the twenty-five percent test.*®

Structured financings that cannot rely
on section 3(c)(5) may rely on section
3(c)(1), the private investment company
exception. This exception, however, is
limited to issuers that do not engage in
public offerings and whose outstanding
securities (other than short-term paper)
are beneficially owned by not more than
100 persons. 46

43 This percentage may be reduced to the extent
that more than 55% of the issuer's assets are
invested in qualifying interests. See, e.g., Greenwich
Capital Acceplance, Inc. (pub. avail. Aug. 8, 1991);
United Bankers, Inc. (pub. avail. Mar. 23, 1988).
Generally, there are no restrictions on the
investment of the remaining 20% of the issuer’s
assets. See, 0.g.. NAB Asset Corp. (pub. avail. June
20, 1991). '

* See, ¢.8., United Bankers, Inc., supra note (fee
interests); Health Facility Credit Corp. (pub. avail.
Feb. 6, 1985} (leaseholds); Medidentic Mortgage
Investors (pub. avail. May 23, 1984) (mortgages);
American Home Finance Corp. (pub. avail. Apr. 9,
1881) {GNMA whole pool certificates).

* See Nottingham Realty Securities, Inc. (pub.
avail. Apr. 19, 1984). The Division has reasoned that
agency whole pool certificates should be considered
qualifying interests because holders of these
certificates generally have the same economic
experience as an investor who purchases the
underlying mortgages directly. Conversely, the
Division has concluded that an investment in
agency partial pool certificates is an investment in
the securities of the issuer, rather than an
investment in the underlying mortgages; and
accordingly, should not be considered a qualifying
interest.

4 Legislation has been introduced in Congress
that would, among other things, create a new

Continued
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Some structured financings have
obtained exemptive orders from the
Commission under sectien 6(c), the Act's
general exemptive provision. Most of the
orders have concerned structured
financings whose assets consisted
primarily of partial pool certificates and
other morigage-related assets that are
not considered to be qualifying interests
under section 3(c)(5}(C).4” These orders
have been based, in part, on the
legislative purpose underlying the
Secondary Mortgage Market
Enhancement Act of 1984 (“SMMEA"). 48
In adopting SMMEA, Congress
contemplated that the Commission
would provide appropriate
administrative relief if the Act
unnecessarily hindered the development
of the secondary mortgage market.*® The
Commission has issued approximately
125 orders concerning mortgage-related
financings.3® -

In general, the orders have required,
among other things, that (i) fixed-income
securities sold to the public be rated in
one of the two highest categories by at
least one rating agency: (ii) substitution
of assets be limited both quantitatively
and qualitatively; 3 (iii) the assets be

section exception for issuers whose securities are
held exclusively by sophisticated or “qualified”
purchasers, as defined by rule. If adopted,
structured financings could rely on this exception so
long as their security holders consist of “qualified”
purchasers. Small Business Incentive Act of 1992, S.
2518, 102d Cong., 2d Sess. (Apr. 2, 1992); H.R. 4938,
102 Cong., 2d Sess. (Apr. 8, 1892). See Hearings on
the Small Business Incentive Act of 1992, 102d
Cong., 2d Sess. (Mar. 26, 1992).

" See, e.g., Mortgage Bankers Financial Corp. I,
Investment Company Act Release Nos. 16458 {June
28, 1988), 53 FR 25226 (July 5, 1988} (Notice of
Application) and 16497 (July 25, 1888), 41 SEC
Docket 814 (Aug. 9, 1988} (Order); Shearson Lehman
CMO, Inc., Investment Company Act Release Nos.
15796 (June 11, 1987), 52 FR 23246 {June 18, 1967)
(Notice of Application} and 15852 {July 2, 1987), 38
SEC Docket 1403 (July 21, 1887) (Order).

**Secondary Mortgage Market Enhancement Act
of 1984, Pub. L. No. 98-440, 98 Stat. 1689 (1984).
Congress enacted SMMEA in an effort to expand
the participation of the private sector in the
secondary mortgage market in response to concerns
that GNMA, FNMA, and FHLMC would not be able
to meet future demands for mortgage credit.

“See 8. Rep. No. 293, 98th Cong., 2d Sess. 9 (1983)
{while the Senate Committee on Banking, Finance
and Urban Affairs considered whether the Act
should be amended to except issuers investing in
certain mortgage-backed securities from the
definition of investment company, the Committee
reported legislation without such an exception in
light of the Commission’s administrative flexibility).

% See supra note 47.

$1For example, the orders generally have
permitted substitution of pooled assets, provided,
among other things, that the new assets be of equal
or better credit quality than the replaced assets, and
that the new assets have similar payment terms. In
addition, some orders have limited substitution to
no more than 40% of the aggregate face amount of
the assets initially deposited (with no substitution
of substituted assets). See, e.g., Mortgage Bankers
Financial Corp. I. supra note 47 {with respect to the

held by an independent trustee qualified
under the Trust Indenture Act of 1939
{the “Trust Indenture Act”) 52who has a
first priority perfected security interest
or lien in the collateral; (iv) the servicer
not be affiliated with the trustee; and (v)
the issuer be audited annually to '
determine that the cash flow is sufficient
for payment of principal and interest.
These conditions generally parallel
requirements prescribed by rating
agencies.®? .

The Commission also has granted
exemptive relief under sections 6(c) and
6(e) ** for financings related to the
federal government loan sales
program. s Under this program, the
federal government sold portions of the
loan portfolios of certain government
agencies during the late 1980's.% While
some of these sales were excepted
under section 3(c)(5), others could not
have been completed without exemptive
relief. A total of seven financings either
received exemption from most
provisions of the Act, including the
registration requirements, or registered
as closed-end management investment
companies and received exemption from
much of the Act.’” The conditions
imposed in those orders generally were
similar to those required for exempting
mortgage-related financings.5®

substitution of pooled GNMA, FNMA, and FHLMC
certificates).

2The Trust Indenture Act sets forth requirements
regarding, among other things, the eligibility and
qualifications of trustees, the preferential collection
of claims against the issuer, and reporting
obligations. The Trust Indenture Act also addresses
the duties of trustees when an issuer defaults.

#3The exemptive orders also have imposed
conditions limiting the sale of residual interests.

8415 U.S.C. B0a-6(e). Section 8(e) provides that if,
in connection with any order under section 6
exempting any investment company from the
registration provisions of section 7 [15 U.S.C. § 80a-
7). the Commission finds it appropriate that certain
provisions of the Act pertaining to registered
investment companies be applicable in respect of
such company, the specified provisions will apply to
that company as though it were a registered
investment company. See, .., Community Program
Loan Trust No. 1987 A, Investment Company Act
Release Nos. 15900 {July 29, 1987), 52 FR 28628 (July
31, 1987) (Notice of Application) and 15948 (Aug. 24,
1987), 39 SEC Docket 85 (Sept. 8, 1987) (Order).

% See, e.g.. Community Program Loan Trust No.
1987 A, supra note 54.

3¢ See Omnibus Budget Reconciliation Act of 1988,
Pub. L. No. 89-509, 100 Stat. 1874; Omnibus Budget
Reconciliation Act of 1987, Pub. L. No. 100-203, 101
Stat. 1330 (1987).

*Some igsuers registered as investment
companies because of tax advantages. See, e.g.,
College and University Faculty Loan Trust,
Investment Company Act Release Nos. 15803 (July
31, 1987), 52 FR 28890 (Aug. 4. 1987), {Notice of
Application) and 15990 {Sept. 18, 1987), 38 SEC
Docket 348 (Sept. 29, 1987) (Order).

%8 The only other exemptive order issued with
respect to structured financings involved trusts
established by the Government of Israel to facilitate
the financing of its housing program to Soviet
refugees. Each trust issued non-redeemable pass-

D. The Effects of the Regulatory
Structure

As a practical matter, the Act treats
similar types of structured financings
very differently. Some structured
financings are subject to the Act's
requirements, while others are excepted
entirely, depending solely on the assets
underlying the financing. Most -
structured financings backed by
consumer receivables, for example, are
excepted from the Act under section
3(c)(5). Structured financings backed by
general purpose loans, on the other
hand, are not excepted and cannot be
sold publicly in the United States, even
though the financing may be similar to
those qualifying for an exception or
receiving exemptive relief. This
regulatory framework ignores both the
structure and operation of structured
financings, and the credit quality of
securitized assets.>® It also enforces a
distinction that does not reflect the
economic reality that any asset with a
relatively predictable cash flow is
capable of being securitized in a
generally uniform manner.

The differing regulatory treatment
under the Act has adversely affected the
development of the structured market.
According to market participants, the
most widely accepted types of
structured financings are those sold on
the domestic public market, while
financings whose distribution is limited
to private placements or to overseas
markets have lagged in development. In
addition, United States investors are
denied the opportunity to purchase high-
quality securities issued by certain types
of structured financings. Similarly,
sponsors of financings that cannot be
offered publicly in the United States are
prevented from diversifying-and
expanding their investor base.

through certificates backed by a single promissory
note, the payment of which was guaranteed by the
full faith and credit of the United States. See
Government of Israel, Investment Company Act
Release Nos. 18047 (Mar. 18, 1991), 56 FR 11806
{Mar. 20, 1991} {Notice of Application) and 18069
{Mar. 28, 1991), 48 SEC Docket 843 (Apr. 2, 1991)
{Order).

5?In response to the Study Release, supra note 1,
one commenter noted that “issuers of asset-backed
securities whose underlying assets are credit card
receivables have restrictions limiting the percentage
of their assets that can be represented by cash
advances. In many cases, if the percentage of cash
advance receivables becomes too great, the
transaction is liquidated and investments are paid
earlier than expected * * *. From the point of view
of the investor, [however], there is no difference
between the two types of credit card receivables.”
Letter from Cleary, Gottlieb, Steen & Hamilton to
Jonathan G. Katz, Secretary, SEC 62-83 (Oct. 12,
1990} at File No. 57-11-90 {hereinafter Cleary,
Gottlieb Study Comment].
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The regulatory barriers presented by
the Act also have broader economic
implications. Many sectors of the
economy are prevented from fully using
structured finance to address capital
needs. When the Act does not apply,
structured finance has proved effective
in increasing the availability of certain
financial assets, often at lower costs.
For example, structured finance has
increased the availability of home
mortgage funding by enabling banks and
savings and loan associations to
package their loans and sell them in the
secondary market.

In the long-term, private sector
structured finance may prove beneficial
as a means of capital formation with
respect to small businesses. For
example, general purpose loans to small
businesses could be securitized in a
manner very similar to residential
mortgages. Suppliers and distributors
also could securitize small business
payables. Finally, small businesses
themselves could pool and sell their
own assets, such as receivables from
customers.%9

11. Discussion
A. Proposed Rule 30-7

Proposed rule 3a-7 would remove
impediments caused by the Act by
excluding any structured financing,
regardless of the type of assets
securitized, from the definition of
investment company, provided certain
conditions are satisfied. It would
obviate the need for sponsors to attempt
to fit their financings within the confines
of section 3(c})(5)—a section that was not
intended to cover these arrangements.
The proposal also would eliminate the
need to obtain exemptive orders
covering specific structured financings.

Proposed rule 3a-7 would have four
conditions:

(i) Issuers must primarily issue fixed-
income securities, with the holders of all
such securities entitled to receive
payments based on the cash flow from
pooled assets;

(ii) Securities offered to the public
must be fixed-income securities (as
defined under the rule) that are rated at
the time of sale in one of the two highest
categories by at least one rating agency;

(iii) The issuer must hold substantially
all assets to maturity, except that assets
may be substituted or added consistent
Wi:ih the interests of existing investors;
an

(iv) Assets, cash flows, and other
property of the issuer must be

80 See Hearings on the Small Business Incentive
Act of 1992, supra note 48 (testimony of Myron
Glucksman, Vice President, Structured Finance
Division, Citicorp Securities Markets, Inc.).

maintained in the custody of an

-~ independent trustee, except to the

extent necessary-to the financing’s
operations.

These conditions, which are discussed
in greater detail below, are intended to
recognize the structural and operational
distinctions between registered
investment companies and structured
financings and to address investor
protection concerns by codifying
requirements currently imposed by the
market itself. The conditions also are
intended to accommodate future
innovations in the structured finance
market, consistent with investor
protection.

1. Scope of the Rule

Proposed rule 3a-7 would exclude
from the definition of investment
company any person that is in the
business of acquiring and holding
eligible assets, and does not issue
redeemable securities.® The proposed
rule is intended to exclude only
structured financings from the Act and
to preclude excluded issuers from acting
in a manner similar to registered
investment companies. Only issuers
whose sole business is to hold a pool of
eligible assets and to issue non-
redeemable securities could rely on the
exclusion.

Proposed rule 3a-7 would be based on
the structure and operation of the
financing and not on the type of assets
securitized, provided all of the issuer’s
assets consist of eligible assets.
Proposed paragraph (b)(1) defines the
term “eligible assets” generally to
include obligations that have scheduled
cash flows.%2 This requirement is
intended to ensure that securitized
assets produce cash flows of the type
that may be statistically analyzed by
rating agencies and investors.

2. Conditions

_ (i) Securities Based on Underlying Cash

Flows

Proposed paragraph (a)(1) would
require issuers relying on the rule to
issue primarily fixed-income securities,
interest-only (“10") securities, principal-
only (“PO") securities; or other

$1n addition, issuers seeking to rely on the rule
may not issue debt securities that entitle holders to
receive principal and accrued interest within a short
period of time after demand {i.e., within 14 days).
Securities with a short-term demand feature appear
more like redeemable equity securities, and
investors could confuse the securities with those
issued by open-end management investment
companies.

83 Under proposed paragraph (b)(1). eligible assets
also would include assets that serve solely to
support the credit of the securities (e.g., letters of
credit). See supra note.

securities with similar characteristics,
all of which entitle their holders to
receive payments that depend on cash
flows generated by the underlying pool.
The proposed rule is intended to provide
issuers with great flexibility in choosing
the types of debt or debt-like securities
to issue.® Structured financings
presently issue a variety of securities
based on cash flows from the underlying
pool, and the proposal is not intended to
limit that industry practice.

By requiring payment on the securities
to be based on the cash flows from the
underlying pool, proposed paragraph
(a)(1) is intended to reach the
predominate types of structured
financings that are currently offered.®
The provision would permit an excluded
financing to use credit enhancements,
such as letters of credit or financial
guaranty insurance, to pay investors if
the cash flow from pooled eligible assets
is insufficient to meet the issuer’s
obligations.

(i) Securities Offered to the Public Must
Be Fixed-Income Securities Rated in the
Two Highest Investment Grades

Paragraph (a)(2) of the proposed rule
would require that all securities offered
to the public be fixed-income securities
that are rated, at the time of sale by the
issuer or any underwriter acting on the
issuer's behalf, in one of the two highest
categories by at least one nationally
recognized statistical rating
organization, or “rating agency.” %

© See supra note 21. As discussed below,
however, 10 securities, PO securities, and securities
with similar characteristics could not be sold to the
public.

“1n defining fixed-income securities, proposed
subparagraph (b)(2)(i) seeks to delineate the
methods currently used to calculate interest on a
structured financing's securities. The Commission
specifically requests comment on whether this
approach may limit unnecessarily the types of fixed-
income securities that may be offered in the future,
and whether an alternative approach would be
appropriate.

% Structured financings using a “market value”
structure, where payment on the financing's
securities is derived from the aggregate market
value of the pooled assets, would not be able to rely
on proposed rule 3a-7. Market value transactions
present issues that differ from financings utilizing
the cash flow structure. For example, because
investors are paid based on the aggregate market
value of the assets, rather than cash flows

_generated from the assels, asset valuation concerns

differ with respect to the two types of structures.
Accordingly. these structures should not be subject
to the same regulatory treatment as cash flow
transactions. Since the use of the market value
structure has diminished in the last few years, this
limitation should not significantly affect the
structured finance market. Of course, financings
using the market value structure may sell their
securities in private placements or overseas, or may
apply for exemptive relief.

% The rating agency could not be an affiliated
person of the financing's sponsor, servicer, trustee,
or provider of credit support.
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Securities that are not rated in the two
highest categories, or that are unrated,
may be sold only to qualified
institutional buyers, as defined in rule
144A under the Securities Act of 1933,
or to an affiliated person of the issuer.

This provision recognizes that rating
agencies already play an integral role in
the structured finance market.
Investors generally rely on rating
agencies to perform evaluations of
credit risk. Of course, the Act generally
is not intended to protect investors
against credit risk. Nevertheless, due to
the nature of structured financings,
rating agency evaluations appear to
address most of the Act’s concerns
about abusive practices, such as self-
dealing and overreaching by insiders,
misvaluation of assets, and inadequate
asset coverage. Determining whether a
financing is structured appropriately has
become increasingly difficult, due to the
wide variety and growing complexity of
these transactions. Rating agencies have
been successful in analyzing various
structures, without impeding the
development of the structured finance
market.™ Accordingly, a rating
requirement has been incorporated in
the proposed rule. The Commission,
however, requests comment on whether
rating agencies should be subject to
additional regulatory requirements and
whether a rating requirement is
necessary in proposed rule 3a-7, and, if
not, on what alternative bases the
Commission should exclude financings
from the Act.

€717 CFR 230.144A. Under rule 144A, a qualified
institutional buyer generally includes institutional
investors, such as employee benefit plans, insurance
companies, banks, and investment companies, that
own or invest on a discretionary basis at least $100
million in securities. :

# Section 2(a)(3) of the Act defines affiliated
person of another person as:

(A) Any person directly or indirectly owning,
controlling, or holding with power to vote, 5 per
centum or more of the outstanding voting securities
of such other person; (B) any person 5 per centum or
more of whose outstanding voting securities are
directly or indirectly owned, controlled, or held with
power to vote, by such other person; (C) any person
directly or indirectly controlling, controlled by, or
under common control with, such other person; (D)
any officer, director, partner, copartner, or employee
of such other person; (E} if such other person is an
investment company, any investment adviser
thereof or any member of an advisory board thereof;
and (F] if such person is an unincorporated
investment company not having a board of
directors, the depositor thereof.

15 U.S.C. 80a-2(a)(3).

% In adopting SMMEA, Congress expressly
recognized the role of rating agencies in the
structured finance market, by including in the
definition of “mortgage related security” (the type of
security that qualifies for the special treatment
conferred by SMMEA) a requirement that the
security be rated in one of the two highest rating
categories by at least one rating agency. See supro
note 47.

7 See supra note and accompanying text.

Proposed subparagraph (a)(2) would
require that securities offered to the
public be rated in one of the two highest
categories by at least one rating agency.
Since most structured financings
publicly offer only securities that are
rated in one of these categories, this
requirement should not materially affect
the structured finance market. Some
have argued, however, that a rating
within one of the four highest categories
(i.e., an investment grade rating) would
address investor protection concerns,
while providing greater flexibility for
structured financings.” Accordingly, the
Commission specifically requests
comment on whether an investment
grade rating requirement would be
appropriate,

The Commission also requests
comment on whether rule 3a-7 should
require that excluded financings be
rated by more than one rating agency.
Although today most financings are
rated by two or more rating agencies,
the Commission is concerned that
requiring two ratings would impose
unnecessary costs,

Under proposed paragraph (a)(2), an
issuer may sell to the public only fixed-
income securities as defined under
paragraph (b)(2) of the proposed rule. As
proposed, the term “fixed-income
securities” generally includes any debt
obligation or instrument with debt-like
characteristics, other than IO and PO
securities or other securities with similar
characteristics. Thus, an issuer relying
on the proposed rule would be
precluded from offering to the public IO
and PO securities and any other
securities with similar characteristics.

10 and POs securities are highly
volatile, with payment subject to
extreme prepayment and interest rate
risks.” These securities may be highly

" In response to the Study Release, supra note 1,
m most commenters supporting an exemption for
structured financings suggested a rating in one of
the two highest categories. Seg, e.g., Letter from
Financial Security Assurance Inc. to Jonathan G.
Katz, Secretary, SEC 4 (Oct. 9, 1990), File No. S7-11-
80; Merrill Lynch Study Comment, supro note 75. A
few commenters favored an investment grade
standard. See, e.g., Letter from the American Bar
Association, Section of Business Law, 1940 Act
Structured Finance Task Force to Jonathan G. Katz,
Secretary, SEC 20-21 (Oct. 16, 1990}, File No. S7-11~
90.

7 ].P. Morgan, for example, recently incurred a
$50 million loss on its 10 securities as a result of a
high rate of prepayments on the underlying
mortgages.].P. Morgan Had $50 Million in Loss in
Trading Mortgage-Backed Securities, Wall 8t. J.,
Mar. 10, 1992, at A4. The Federal Financial
Institutions Examination Council adopted a
supervisory policy statement that includes
restrictions governing the acquisition of 10 and PO
securities by national banks due to the volatility of
these instruments. Comptroller of the Currency,
Administrator of Natonal Banks, Supervisory
Policy Statement on Securities Activities, Banking
Circular No. 228 (Rev.) (Jan. 10, 1992}.

rated, since prepayment and interest
rate risks are not addressed in a
security's rating.” Unsophisticated
investors, however, may not appreciate

- the risks associated with 10 and PO

securities, and sales of these
instruments to such investors may raise
suitability concerns. In addition,
financings that offer these securities
arguably may represent a type of
complex capital structure that the Act
was intended to address.™ Accordingly,
the Commission proposes that rule 3a-7
not encompass structured financings
that sell I0 and PO securities to the
public.”™ The Commission requests
specific comment, however, on whether
this restriction is appropriate.™

The proposed rule would permit any
class of securities, without regard to the
nature of the securities or their rating, if
any, to be sold to qualified institutional
buyers as defined in rule 144A, or to
affiliated persons of the issuer.
Presently, subordinate classes of
structured financings, which typically
are not highly rated, if rated at all, and
interests in residual cash flows 7" are

7 See supra note 28.

" The legislative history of the Act describes
investment companies that offered multiple classes
of debt with different preferences and priorities,
making it difficult for the ordinary investor to
understand the rights and risks associated with his
investment. See SEC, Investment Trusts and
Investment Companies, H.R. Doc. 707, 75th Cong.,
3d. Sess. pt. 1 at 28~29 (1939); SEC, Investment
Trusts and Investment Companies, H.R. Doc. No.
279, 76th Cong., 1st Sess. pt. 3 at ch. V (1838).
Section 18 of the Act addresses these concerns by
imposing restrictions on the offering of debt
securities by registered investment companies. 15
U.S.C. 80a-18.

78 In response to the Study Release, Supra note 1,
some commenters indicated that sales of 10
securifies to the public should be restricted because
of their extreme volatility. See Cleary, Gottlieb
Study Comment, supra note 59; Letter from Merrill
Lynch & Co., Inc. to Jonathan G. Katz, Secretary,
SEC IX-13 (Oct. 18, 1990), File No. S7-11-80
[hereinafter Merrill Lynch Study Comment).

7 The proposed rule also would prohibit the
public sale of any other securities that are highly
volatile and pose risks that unsophisticated
investors may not appreciate. For example, residual
interests structured as debt present similar concerns
to IO and PO securities and, therefore, could not be
sold to the public. Of course, 108 and POs and
securities with similar characteristics could be sold
to qualified institutional buyers and affiliated
persons of the issuer. The Commission also requests
comment on this aspect of the proposed rule.

77Residual interests typically are structured as
equity and are not rated. These interests are highly
volatile instruments, with payment depending in
part on the effects of prepayments on the underlying
assets and/or changes in the interest rate(s) on the
cash flow. Residual interests bear risks that are
significantly different from those attending fixed-
income securities. In the event of self-dealing or
overreaching by insiders, for example, these
interests (as equity) would be the first to bear any
losses. Residual interests usually are retained by
the sponsor or sold to institutional investors who
purchase them for hedging purposes.



Federal Register / Vol. 57, No. 109 / Friday, June 5, 1992 /. Proposed Rules.

23987

placed with highly sophisticated
investors. These investors conduct their
own due diligence reviews prior to
investing, and are capable of evaluating
on their own behalf whether the
financing is structured so that they, as
holders of subordinate securities, will
receive full and timely payment.

(iii) Limited Management

Proposed subparagraph (a)(3) would
require issuers to hold substantially all
eligible assets, other than any form of
external credit support (e.g., letters of
credit), to maturity. With four
exceptions, issuers relying on the
proposed rule would be required to hold
to maturity (i.e., the termination of the
asset according to its terms)
substantially all assets initially
deposited in the pool as well as any
assets added later.”®

Proposed subparagraph (a)(3)(i) is
intended to permit asset substitution,
provided the new assets are of the same
type and at least as high in credit
quality as those initially deposited in the
pool. This provision is intended to
permit the replacement of assets when
necessary to the financing'’s
operations,® but to prevent any change
in the financing’s assets to the detriment
of investors.

Proposed subparagraph (a)(3)(ii)
would allow financings to continue the
practice of using a defeasance
mechanism to enable issuers to meet
their obligations. This mechanism
permits the trustee to sell assets and use
the proceeds to purchase Government
securities, ! usually Treasury bills, that
provide sufficient cash flows to pay
holders of the financing's fixed-income
securities.

Proposed subparagraph (a)(3)(iii}
would permit assets to be added to the

financing, provided these assets do not -

result in a downgrading of the rating of
the financing's outstanding fixed-income
securities. The new assets would not be

" Thus, an asset would be considered to have
reached maturity when the asset is prepaid in
accordance with its terms.

The requirement that substantially all eligible
assets be held to maturity is intended to permit a
limited amount of additional management
flexibility, as determined through the no-action
process.

% Substitution typically occurs when assets are in
default or subject to imminent default, or when they
do not conform to the representations and
warranties made at the time the financing is
established.

¢! Under section 2(a)(16) of the Act, the term
"Government security” includes any security issued
or guaranteed as to principal or interest by the
United States, or by a person controlled or
supervised by and acting as an instrumentality of
the United States Government pursuant to
Congressional authority, or any certificate of
deposit of the foregoing. 15 U.S.C. 80a-2(a)(16).

required to be of the same type as those
already in the pool.® This provision
would permit financings to add assets to
support the issuance of new fixed-
income securities or to support
obligations already outstanding.® The
provision also would allow financings to
continue the practice of reinvesting idle
cash in highly rated short-term
securities.’

Proposed subparagraph (a)(3)(iv)
would permit issuers to dispose of
assgets that have not reached maturity
only in connection with a financing's
termination.®s In all other
circumstances, assets may not be
removed from the underlying pool
unless they meet the requirements of
subparagraphs (a)(3)(i) or (ii).

The requirements of paragraph (a)(3)
are intended to limit the amount of
management permitted in structured
financings without unduly restricting
their operations. The provision
recognizes that most financings require’
some form of management and that
more recent structures contemplate
somewhat greater flexibility in the
management of pooled assets.®® At the
same time, proposed paragraph (a)(3)
seeks to ensure that any changes in a
financing's assets would not adversely
affect the holders of the financing's
outstanding fixed-income securities, and
that excluded financings would not be
managed to the same extent and in the
same manner as management
investment companies.

The Commission requests comment on
whether paragraph {a)(3) achieves its
intended purpoges by permitting the
proposed types of asset turnover. The
Commission also requests comment on
whether other restrictions relating to the
management of assets should be
included, and if so, what these
restrictions should be. For example, it
may be appropriate to include a general
_ %

®2 For example, in asset-backed commercial paper
programs, discussedsupra note 26 , short-term
money market instruments may be added to a pool
of credit card account receivables.

8 See supra notes 25-26 and accompanying text.

% Reinvestment would be limited to eligible
assets as defined in proposed paragraph (b)(1). The-
Commission seeks specific comment on whether
this requirement would limit unnecessarily a -
financing's reinvestment options.

85 In the course of winding up its operations, an
issuer may dispose of a significant portion of its
assets prior to maturity. Excluded financings in the
process of terminating their operations would
continue to be in compliance with proposed
subparagraph (a){3)(ii), provided the financing is
concluded within a reasonable period of time in
light of the structure of the financing, the assets
involved, and prevailing market conditions.

868 See supra notes 24-26 and accompanying text.

prohibition on the trading of assets for
profit.87

The Commission also requests
comment on alternative approaches to
proposed paragraph (a){3). The
Commission, for example, could limit
management objectively by requiring
that a specified percentage, for example,
sixty percent, of the aggregate amount of
pooled eligible assets to be held to
maturity.88 A specific percentage
limitation, however, could unnecessarily
limit flexibility to respond to the specific
types of financings through the no-action
process.

(iv) The Independent Trustee

Proposed paragraph (a)(4) would
require that all eligible assets, cash flow
derived from such assets, and any other
property of the issuer not needed for the
financing's operations, be maintained in
a segregated account by a trustee
meeting certain requirements.®® All
property of the issuer at the time the
financing is established, including
pooled eligible assets (or legal
documentation of interest in such
assets) and any documents relating to
credit support arrangements, would be
deposited with the trustee. All
subsequently acquired property,
including all cash flows, would be
transferred to the trustee within a
reasonable period from the time of
receipt.®® Property necessary to the
financing’s operations (e.g., for
servicing) could be removed from the
segregated account, provided that the
property is returned promptly to the
trustee once it is no longer needed.®?!

Proposed paragraph (a){(4) is intended
to ensure the safekeeping of the issuer’s
assets. The provision generally is
intended to codify industry practice,
except that it would prohibit any
servicer from commingling the
financing’s cash flows with its own

. 87 See Letter of Citicorp to Jonathan G. Katz.
Secretary, SEC (Oct. 10, 1990) File No. $7-11-90
(responding to the Study Release, supra note).

88 This approach would be consistent with prior .
exemptive orders. See supra note 51. More
restrictive limits (e.g., seventy percent, seventy-five
percent, or eighty percent) also may be appropriate.

89 In light of the diversity of assets used in
structured financings, the Commission requests
specific comment on whether the physical transfer
of eligible assets to the trustee would present any
difficulties for particular types of financings, and if
8o, what alternative approach would be appropriate
to accommodate these arrangements.

90 Whether the property is transferred within a
reasonable period of time would depend on a
number of factors, including the type of property
transferred, the circumstances surrounding the
transfer, and industry practice.

91 For example, it may be necessary to remove
documentation for a specific loan to collect
delinquent payments; the documentation wouid be ’
returned to the trustee following collection.
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assets.?2 Investor protection concerns
outweigh any benefit resulting from the
commingling of a servicer’'s assets with
those of the issuer.

Proposed paragraph (a}{4) would
require the trustee to be a bank that
meets the requirements of section
26(a)(1) of the Act governing trustees of
unit investment trusts.®3 The trustee
also could not be affiliated with the
other participants in the financing.%4
Absent this prohibition, one entity could
act in all capacities of the financing,
with no independent party safeguarding
the financing's assets.®5 Virtually all
trustees are unaffiliated with the other
parties involved in a structured
financing, and this requirement would
not depart from industry practice.

Proposed paragraph (a)(4) also would
require the trustee to execute an
agreement stating that it will not resign
until the structured financing has been
completely liquidated or until a
successor trustee has been designated.
The agreement additionally would
provide that the sponsor or an agent of
the sponsor keep a record of the
financing's security holders.?® These
requirements are both consistent with
industry practice and are imposed under
the Act with respect to registered unit
investment trusts.®?

*2Rating agencies generally permit a servicer with
an equal or higher rating as the financing's€ixed-
income securities to commingle the financing's cash
flows with its own assets.

99 15 U.S.C. 80a-26{a)(1). Section 28(a)(1) also I8
incorporated in section 17(f) of the Act governing
the qualifications of banks that serve as custodians
for 5egistered investment companies. 15 U.S.C. 80a-
17(f).

94 Rule 405 of the Securities Act of 1933 defines
an “affiliate™ of, or a person “affiliated” with, a
specified person as “a person that directly, or
indirectly through one or more intermediaries,
controls or is controlled by, or is under common
control with, the person specified.” 17 CFR 230.405.
Subject to the requirement that the trustee remain
unaffiliated with the financing, the trustee would be
free to purchase the financing's securities.

The Trust Indenture Act prohibits an obligor and
any person with a control relationship to the obligor
from serving as the trustee for the obligor's
securities. 15 U.S.C. 77}jj{a}{5].

9% For example, banks may act as sponsors,
servicers, and/or providers of credit support to
structured financings.

%6 This requirement would not prevent the
trustee, as an agent of the sponsor, from
maintaining these records. .

** Sections 26(a}(3) and 26(a)}{4}{A) of the Act. 15
U.S.C. 80a-268{a)(3), -26{a}(4)(A).

The Commission considered but rejected
proposing that the agreement include provisions in
the effect set forth in sections 26(a}(2) and
26(a)(4)({B] of the Act. which also apply to unit
investment trusts (“UITs"). 15 U.S.C. 80a-26{a)(2). -
26(a}{4)(B). Section 26{a)(2] contains prohibitions on
fees that would not be compatible with the fee
structure used in structured financings, which
generally are based on the cash flow generated by
the pool. In addition, proposed rule 3a-7 would

.permit greater flexibility with respect to asset
substitutions than that allowed UITs, causing a

Proposed paragraph (a}{4) would not
specify other duties for the trustee. It
would not require the trustee to monitor
the issuer’'s obligations to investors or to
represent the interests of investors if the
financing defaults. These requirements
are imposed under the Trust Indenture
Act,?8 which applies to many publicly
offered financings. Structured financings
not subject to the Trust Indenture Act
often are structured to conform to the
requirements of that Act. The
Commission specifically requests
comment on whether proposed rule 3a-7
should specify other duties for trustees,
including whether any portion of the
Trust Indenture Act's requirements
should be made applicable to financings
that are not subject to that Act.

B. Amending Section 3{c}(5)

The Commission also is requesting
comment on whether section 3{c)(5}
should be amended, either to expand or
narrow its scope. As noted above,
section 3(c}(5) was enacted to except
commercial finance and mortgage
companies from the Act. The activities
of those entities has evolved
considerably since 1940, however. In
addition, a broad range of other issuers,
including structured financings, not
anticipated in 1940 {or 1970, when the
exception was amended) rely on the
exception.?®

According to one trade group,
traditional distinctions between  °

. companies engaged in factoring, sales

financing, and other types of commercial
financing activities no longer exist.
Today, a finance company may be
engaged in several kinds of financing
activities or variations thereof.10°
Moreover, the trade group has suggested
that current interpretations of section
3(c}(5) may unduly constrict legitimate
financing activities.}°?

Others have suggested that the section
should be narrowed, to prevent
structured financings and other issuers
from relying on it.192 Of course, even
assuming adoption of proposed rule 3a-
7, absent an amendment to section
3(c}(5), structured financings will
continue to be subject to somewhat

notice requirement, such as that in section
26{a)(4){B}. to be unduly burdensome.

98 See supra note 52.

99 See authorities cited supra notes 6 & 39.

100 Memorandum accompanying Letter from
Sidley & Austin, on behalf of the National
Commercial Fihance Association, to Jonathan G.
Katz, Secretary, SEC (Oct. 8. 1980), File No. $7-11~
80.

10% Id ’
102 Gag, o.g., Memorandum from the Investment
Company Institute on the Regulation of Asset-
Backed Arrangements under the Investment
Company Act (undated), File No. $7-11-80.

disparate treatment. Structured
financings that come within the section
will be excepted from the Act, while
other financings will have to meet the
requirements of the proposed rule
(although these requirements largely
codify present practice).

In addition, upon adoption of
proposed rule 3a-7, the no-action
position of the Commission’s Division of
Investment Management with respect to
the treatment of whole pool agency
certificates will be withdrawn.192 Both
whole pool and partial pool certificates,
which are traded in capital markets, are
more in the nature of securities than real
estate, and should not be deemed to be
interests in real estate. Moreover, with
the adoption of proposed rule 3a-7,
withdrawal of the position should not
affect structured financings backed by
whole pool agency certificates. The
Commission, however, requests
comment on the withdrawal of this
position.

HI. Cost/Benefit of Proposed Action

Proposed rule 3a-7 would remove an
unnecessary and unintended barrier to
the use of structured financings in all
sectors of the economy, including the
small business sector. Accordingly, it is
intended to allow more sponsors to
obtain the benefits of structured
financings, including using these
arrangements as sources of capital. It
also would obviate the need for
sponsors to spend unproductive time
attempting to fit these arrangements
within the confines of section 3(c)(5), or
to obtain exemptive orders from the
Commission.

The Commission anticipates that for
virtually all structured financings and
their sponsors, the cost of compliance
with proposed rule 3a-7 would be
minimal because the proposed rule
essentially codifies industry practice.
Comments are requested, however, on
the above assessment of the costs and
benefits associated with the proposed
rule. Commenters should submit
estimates for any costs and benefits
perceived, together with any supporting
empirical evidence available.

IV. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603 regarding

163 Spe supra note and accompanying text. The
Division of Investment Management does not intend
to recommend that the Commission commence
enforcement action against structured financings
previously established in reliance on this no-action
position solely because the position has been
withdrawn.
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proposed rule 3a-7. The Analysis business of purchasing, or otherwise such as notes, bonds, debentures,

explains that the proposed rule is
intended to remove an unnecessary and
unintended barrier to the use of
structured financings in all sectors of the
economy, including the small business
sector. The Analysis describes the
present regulatory framework, under
which a structured financing may be
entirely exempt from the Act or subject
to the Act, depending solely upon the
assets secwuritized. A structured
financing, however, is not able to
operate under the Act's requirements.
Thus, failing exclusion or exemption, it
must be sold in private placements, or
outside the United States. The Analysis
explains that this result has impeded the
development of the structured finance
industry. The Analysis states that the
costs of compliance with proposed rule

.3a-7 would be minimal because the
proposal essentially would codify
industry practice. The Analysis also
describes certain significant alternatives
to the proposed rule considered by the
Commission. A copy of the Initial
Regulatory Flexibility Analysis may be
obtained by contacting Rochelle G.
Kauffman, Esq., or Elizabeth R.
Krentzman, Esq., both at Mail Stop 104,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549.

V. Statutory Authority

The Commission is proposing rule 3a—
7 under the exemptive and rulemaking
authority set forth in sections 6{c] and
38(a) [15 U.S.C. 80a-6(c), -37(a)] of the
Investment Company Act of 1940. The
authority citations for these actions
precede the text of the actions.

VI Text of Proposed Rule
List of Subjects in 17 CFR Part 270

Investment companies, Reporting and
recordkeeping requirements, Securities.

For the reasons set out in the
preamble, title 17, chapter II of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for part 270
continues to read, in part, as follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a-37,
80a-39 unless otherwise noted:

2. By adding § 270.32-7 to read as
follows:

§ 270.3a-7 Certain issuers of asset-backed
securitles.

{a) Notwithstanding section 3(a) of the
Act, any issuer who is engaged in the

acquiring, and holding eligible assets
and whe does not issue redeemable
securities or debt securities with a
demand feature providing for payment
within fourteen days of demand will not
be deemed to be an investment
company; provided that:

(1) The issuer primarily issues fixed-
income securities, interest-only
securities, principal-only securities or
any other securities with similar
characteristics, all of which entitle their
holders to receive payments that depend
on the cash flow from the eligible assets;

(2) All securities offered or sold to
persons other than qualified institutional
buyers, as defined in rule 144A under
the Securities Act of 1933 [17 CFR
230.144A), or affiliated persons of the
issuer are fixed-income securities that
are rated, at the time of sale by the
issuer or any underwriter thereof, in one
of the two highest rating categories
assigned debt obligations by at least one
nationally recognized statistical rating
organization that is not an affiliated
person of the issuer or of any person
involved in the organization or
operation of the issuer;

(3} The issuer holds substantially al}
pooled eligible assets to matwrity,
except that it may:

(i) Substitute eligible assets for other
eligible assets of the same type and of
the same or higher credit quality;

(ii} Pursuant to a defeasance
mechanism, substitute Government
securities for eligible assets, provided
such Government securities produce
cash flows similar to those expected
from the replaced asset;

(iii) Acquire additional eligible assets
that do not result in a downgrading in
the rating of the issuer's outstanding
fixed-income securities; and

(iv} Dispese of any eligible assets in
cor‘linection with the issuer’s termination;
an

(4) Eligible assets, cash flow derived
from such assets, and any other property
of the issuer, not needed at the time for
the operation of the issuer's business,
are maintained in a segregated account
by a trustee that meets the requirements
of section 26{a)(1) of the Act, that is not

-affiliated, as that term is defined in rule

405 under the Securities Act of 1933 [17
CFR 230.405), with the issuwer or with any
person involved in the organization or
operation of the igsuer, and that
executes an agreement or instrument
concerning the issuer’s securities
containing provisions to the effect set
forth in sections 26(a}{(3) and 26(a{4}{A)
of the Act.

(b) For purposes of this section:

(1) Eligible assets means obligations
that require scheduled cash payments,

evidences of indebtedness, certificates
of deposit, leases, installment contracts,
interest rate swaps, repurchase
agreements, guaranteed investment
contracts, accounts receivable, chattel
paper, cumulative preferred stock,
guarantees, annuities, and participations
or beneficial interests in any of the
foregoing: and other assets that serve
solely to support the credit of the
issuer's securities, such as letters of
credit, guarantees, and cash collateral
accounts.

(2) Fixed-income securities means any
securities that entitle the holder to
receive:

(i} a stated principal amount and
either:

(A) interest based on such principal
amount calculated by reference to a
fixed rate or an adjustable rate
determined periodically by reference to
an index that is generally recognized in
financial markets as a reference rate of
interest, through auctions among holders
and prospective holders, or through
remarketing of the security, or

{B) an amount equal to specified
portions of the interest received on the
assets held by the issuer;
provided that any interest determined as
described in paragraphs (b)(2)(i)(A} and
(B) of this section bears a reasonable
relationship to a market rate of interest;
or

(ii) a stated principal amount at
maturity and no interest payments; but
do not include interest-only securities or
principal-only securities or any ather
securities with similar characteristics.

By the Commission.

Dated: May 29, 1992.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 92-13150 Filed 6-4-92; 8:45 am}
BILLING CODE $010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 163

{Docket No. 86P-0297]}

Cacao Products; Amendment of the
Standards of Identity

A@ENcY: Food and Drug Administration,
HHS.

ACTION: Tentative final rule.

SUMMARY: The Food and Drug
Administration {FDA) is issuing this
tentative final rule to amend the U.S.
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standards of identity for certain cacao
products. The amendments will: (1)
Provide for the use of safe and suitable
nutritive carbohydrate sweeteners,
neutralizing agents, and emulsifiers in
cacao products; (2) revise the current
milkfat content requirements for milk
chocolate, buttermilk chocolate, skim
milk chocolate, and mixed dairy product
chocolates; (3} eliminate the current
nonfat milk solids-to-milkfat ratios for
certain cacao products; (4) revise the
standards for coatings; and (5) update
the language and format of the
standards. This action is being taken
principally in response to a citizen
petition submitted by the Chocolate
Manufacturers Association of the United
States of America (CMA) and to
comments received in response to a
proposed rule that published in the
Federal Register of January 25, 1989 (54
FR 3615). Tlre amendments will promote
honesty and fair dealing in the interest
of consumers and, to the extent
practicable, will achieve consistency
with the Codex Alimentarius
Commission (Codex) International
Standards for Chocolate and for Cocoa
Powders (Cocoas) and Dry Cocoa—
Sugar Mixtures.

FDA is also requesting comments on
the following issues: (1) Whether to
provide for the use of any safe and
suitable sweeteners in cacao products
rather than limiting the sweeteners to
nutritive carbohydrate sweeteners; (2)
whether to provide for additional
products in the standards for sweet
cocoa, sweet chocolate, and milk
chocolate coatings made with vegetable
fat; (3) whether to revise the standards
for breakfast cocoa, cocoa, and lowfat
cocoa to achieve consistency with
proposed definitions for nutrient content
claims; and (4) whether to retain the .
provisions that prohibit the use of
flavors that imitate chocolate, milk, or
butter in cacao products. The agency
seeks comment on whether these
actions are appropriate, and whether
they will promote honesty and fair
dealing in the interest of consumers,

DATES: Written comments on section
ILA. of this tentative final rule by July 6,
1992. The agency is proposing that any
final rule that may be issued based upon
this tentative final rule become effective
on the date of publication of the final
rule in the Federal Register. Written
comments on section IL.B. by August 4,
1992.

ADDRESSES: Submit written comments
to the Dockets Management Branch,
(HFA-305), Food and Drug
Administration, room 1-23, 12420
Parklawn Dr., Rackville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and Applied Nutrition (HFF-414),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-485~
0106.

" SUPPLEMENTARY INFORMATION:

1. Background

In the Federal Register of January 25,
1989 (54 FR 3615), FDA published a
proposed rule to amend the standards of
identity for cacao products in 21 CFR
part 163. The proposal responded to a
citizen petition submitted by CMA.
CMA requested that FDA amend the
standards of identity for cacao nibs
(§ 163.110), chocolate liquor (§ 163.111),
breakfast cocoa (§ 163.112), sweet
chocolate (§ 163.123), milk chocolate
(§ 163.130), buttermilk chocolate
(§ 163.135), skim milk chocolate
(§ 163.140), and mixed dairy product
chocolates (§ 163.145) to accomplish
four major changes. The changes would:
(1) Provide for the use of safe and
suitable nutritive carbohydrate
sweeteners in sweet chocolate and milk
chocolate; (2) permit the use of specified
neutralizing agents in the preparation of
cacao beans and cacao nibs; (3) reduce
the required minimum milkfat content of
chocolate products and eliminate the
current nonfat milk solids-to-milkfat
ratio requirements; and (4) permit the
use of safe and suitable emulsifying
ingredients in addition to those currently
specified. :

Responding to the CMA petition to
amend the cacao products standards,
the agency proposed: (1) To replace the
term “optional saccharine ingredients”
with the term *'safe and suitable
nutritive carbohydrate sweeteners,"
thus permitting other sweeteners in
addition to those currently specified,
and to remove the quantitative
limitations on the sweeteners used; (2)
to amend the standards for cacao nibs,
chocolate liquor, breakfast cocoa and,
by cross-reference, sweet chocolate and
milk chocolate to provide for the use of
specified neutralizing agents; (3) to
lower the milkfat content requirements
from 3.66 percent to 3.39 percent and to
eliminate the nonfat milk solids-to-
milkfat ratio requirement in milk
chocolate, buttermilk chocolate, skim
milk chocolate, and mixed dairy product
chocolates; and (4) to delete specific
references to certain emulsifying
ingredients because they would be
included as safe and suitable
emulsifying ingredients and establish a
maximum combined use level for
emulsifiers of 1.0 percent.

On its own initiative, FDA also
proposed to: (1) Establish a new Section

163.5 Methods of Analysis to avoid
repetitive listing of the methods for
determining cacao fat and cacao shell
content, to delete the reference citations
for the methods in the individual
standards, and to cite a newer.method
for the determination of cacao fat; (2)
delete references to certain optional
ingredients including ground nut meats,
ground coffee, and dried cereal malt
extract; (3) delete specific references to
certain sweetening ingredients such as
honey, molasses, brown sugar, and
maple sugar because they would be
included as safe and suitable nutritive
carbohydrate sweeteners; (4) amend the
standard for sweet cocoa and vegetable
fat (other than cacao fat) coating to
provide for the optional use of chocolate
liquor in combination with cocoa; (5)
delete the phrase “other than cacao fat”
in the product names of coatings
covered by the standards of identity in
§§ 163.153 and 163.155; and (8)
redesignate the standard for sweet
cocoa and vegetable fat {other than
cacao fat) coating in § 163.150 as
“chocolate flavor coating.”" In addition,
FDA proposed to require label
declaration of all optional ingredients
used in accordance with applicable
sections of the labeling regulations in 21
CFR part 101.

The FDA rulemaking, based on the
CMA petition, was initiated under
authority of section 701(e) of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 371(e)) which required formal
rulemaking in any action for the
issuance, amendment, or repeal of a
food standard. However, the Nutrition
Labeling and Education Act of 1990
(Pub. L. 101-535) (the 1990 amendments),
enacted November 8, 1990, removed
food standards rulemaking {except for
actions for the amendment or repeal of
food standards of identity for dairy
products or maple syrup) from the
coverage of 21 U.S.C. 371(e). Therefore,
FDA is providing notice that it is

.proceeding under 21 U.S.C. 371(a) in this

rulemaking, which means that it is
informal, notice and comment
rulemaking under the Administrative
Procedure Act.

Under formal rulemaking procedures
established in 21 U.S.C. 371(e), there is
an opportunity to object to any final rule
and to request a public hearing upon
such objection. Such an opportunity is
not provided as part of informal
rulemaking. To reflect this change in
statutory authority and to ensure that no
one is prejudiced by this change in
procedure, the agency is providing an
additional opportunity for comment
before it decides on a final rule.
Consequently, FDA is issuing this
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tentative final rule with a 30-day
comment period. ,

In the Federal Register of January 25,
1989 (54 FR 3615), FDA offered
interested persons the opportunity to
comment on the proposed rule to amend
the standards of identity for cacao
products. The comment period ended
March 27, 1988. Responding to requests .
from the American Dairy Products
Institute and CMA, FDA published a
notice in the Federal Register (54 FR
14663, April 12, 1989) reopening and
extending the comment period until fune
12, 1989. The comment period was
subsequently extended an additional 60
days, to August 11, 1989, at the request
of the International Ice Cream
Association (54 FR 24908, June 12, 1980).

The agency has fully considered all
comments that it received on the
proposal in reaching the tentative
determinations set forth in section ILA.
The agency considers section ILA. to be
a tentative final rule. The agency
advises that it imtends to review any
comments that it receives on this
tentative final rule and to issue a final
rule as expeditiously as possible. The
agency also advises that it is not likely
to take regulatory action against
products that would comply with the
standards as revised in accordance with
the discussion in section ILA. The
agency advises, however, that any
company that modifies its product in
response to this tentative final rule does
so at the risk that it may need to make
further changes in its product in
response to the final rule or face
regulatory action.

During the extended comment period,
several issues were raised (e.g.,
establishing a standard of identity for
white chocolate; whether to revise the
cacao standards to achieve consistency
with proposed definitions for nutrient
content claims) that were outside the
scope of the original proposal. These
issues are discussed in section II.B. of
this document. Because these issues
have not been tully considered, FDA is
not prepared to more on them as quickly
as it will move on the issues in section
ILA.

FDA is providing a 60-day comment
period on the issves discussed in section
ILB. The agency seeks comments on
whether the actions are appropriate, and
whether they will promote honesty and
fair dealing in the interest of consumers.
Should FDA receive comments
supporting the actions discussed in
section ILB.,, it will respond to such
comments in a separate document to the
one that it intends to issue as a final rule
on the issues discussed in section ILA.

II. Comments

Fourteen letters, each conlaining one
or more comments, were received from
trade associations, ingredient suppliers,
law firms, and an equipment distributor.
Discussious of the specific comments
and the agency's responses follow.

A. Tentative Final Rule
1. Sweeteness ’

For comments supported the wse of -
the functional growp designation of
“nutritive carbohydrate sweeteners” in
the standards for sweet chocolate
(8 163.123) and milk chocolate
(§ 163.130). Onre comment stated that the
term, although generally understood,
was not sufficiently clarified in the
preamble of the propossl. The comment
stated that FDA should further clarify
the term, either in the preamble of the
final rule or in the final regulations, to
show that it includes sugar alcohols and
other carbohydrates such as
maltodextrin and certain starches that,
like Jactose, provide reduced
sweeteness. Another comment
suggested that the term should inclede
rice syrup solids. Two comments stated
that the term should alse include
sweetners from fruit juice concentrates
in combination with maltodextrin or
dextrins.

In response to these comments, CMA
stated that sugar alcohols and
substances such as maltodextrin are not
“nutritive carbohydrate sweeteners” or
are not “suitable” for use in standarized
sweet chocolate and milk chocolate
products. CMA also stated that the
specific nutritive carbohydrate
sweeteners permitted in chocolate
should be those specified by the Codex
standards for chocolate. CMA
maintained that the sweeteners
identified in the Codex Standards are
safe and technologically suitable for use
in chocolate, as shown by their long-
standing use ih chocolate products
worldwide.

FDA notes that the Codex standards
for chocolate and cocoa products permit
the use of “those sugars for which
standards have been elaborated by the
Codex Alimentaring Commission.”
These sugars include: white sugar
(sucrose}, powdered sugar (icing sugar],
soft sugars, dextrose (anhydrous and
monohydrate), gtucose syrup, dried
glucose syrup, lactose, honey, powdered
dextrose, and fructose. -

FDA proposed to use the functional
group designation, “nutritive
carhohydrate sweeteners,™ to provide
greater flexibility in the choice of
sweeteners that can be used in cacao
products and to reduce the need to
amend the cacao products standards as

other safe and suitable nutritive
carbohydrate sweeteners are developed.
The agency believes that listing all
nutritive carbohydrate sweeteners that
FDA is currently aware of, and
considers appropriate for use in cacao
products, is impraetical and would be

. contrary to the intent of this propoeal.

To minimize possible confugion, the
agency seis forth the following
discussion of the characteristics that,
when used collectively, describe the
clags of sweeteners commonly known as
“nutritive carbobydrate sweeteners.”

Nutritive carbohydrate sweeteners
are relatively low molecular weight
saccharides. They are polyhydroxy
aldehydes and ketones which may be
classified as monosaccharides {e.g.,
glucose or fructose), disaccharides (eg.,
sucrose or lactose), or trisaccharides
(e.g., raffinose). The agency advises that
“safe and suitable nutritive
carbohydrate sweeteners”’ include sech
substances as the sweeteners listed in
part 168 (21 CFR part 168}

The ferm “nutritive”’ in the phrase
“nutritive carboliydrate sweeteners”
implies that a food can be metabolized.
Section 170.3{0){21} {21 CFR 170.3{c){21}))
defines “nuiritive sweeteners” as “those
substamces having greater than 2
percent of the caloric valee of sucrase
per equivalent umnit of sweetezing
capacity.”

The sweetening power of
carbohydrates is & function of their
chemical structure, the concentration of
the constituent saccharides, and the
degree to which they are polymerized.
Nonsweet, high molecular weight
saccharide polymers (e.g., com starch or
rice starch) are not “nutritive
carbohydrate sweeteners”™ unless they
have been converted or hydrolyzed to
lower molecular weight saccharides or
simple sugars such as D-ghicose
(dextrose). When thege starches are
completely converted, the end product is
100 percent dextrose. i partially
converted, the degree of conversion of
the product is expressed in terms of the
dextrose equivalent {DE). (“DE" is
defined as a measure of the reducing
sugar content calculated as a percentage
of the total dry substance.}

In response to comments requesting
clarification on whether specific
ingredients would be considered safe
and suitable nutritive carbohydrate
sweeteners, the agency notes the
following:

Maltodextrin is prima.ily used as a
carrier or bulking agent. It has a DE of
less thamn 20. On the other hand, the
standard for glucose sirup (21 CFR
168.120}, a nutritive carbohydrate
sweetener obtained from edible starch,
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specifies a DE of not less than 20.
Maltodextrin has been defined in
§ 184.1444 (21 CFR 184.1444) as a
“nonsweet nutritive saccharide
polymer.” Therefore, it is not a
sweetener for the purpose of these
standards.

Rice syrup solids, although
specifically listed in Part 168, are
provided for under the standard of
identity for dried glucose syrup in
§ 168.121. Therefore, they are nutritive
carbohydrate sweeteners.

Although lactose has considerably
less sweetening power than the
sweeteners currently permitted by the
cacao products standards, it is listed as
a sweetener in § 168.122 and may be
suitable in some cacao product
formulations.

Sugar alcohols are derivatives of
carbohydrates and are commonly
referred to as “polyhydric alcohols” or
“polyols.” FDA notes that sugar alcohols
such as sorbitol (§ 184.1835) and xylitol
(§ 172.395 (21 CFR 172.395)) are usually
used as sweeteners in foods for special
dietary use. They also provide other
technical functions that may be
beneficial in chocolate-containing
confections. However, sugar alcohols
are not saccharides; thus, these
ingredients do not conform to the
definition of “‘nutritive carbohydrate
sweeteners” set forth in these standards.
. FDA does not believe that the -
comments have provided sufficient
information concerning the nature of the
fruit juice concentrate and maltodextrin
or dextrim mixtures and their effects on
the finished food or consumer
acceptability to justify consideration of
these combinations of ingredients as
nutritive carbohydrate sweeteners that
are suitable for use in the manufacture
of cacao products. Fruit juice
concentrates are themselves foods that
may serve as sources of nutritive
carbohydrate sweeteners. They may
also contain other constituents, such as
fruit flavors, acids, and juice solids, that
could make them unsuitable for use in
cacao products. Therefore, FDA is not
providing for their use in the standards
set out below.

FDA acknowledges that some
manufacturers have developed
processes whereby fruit juices may be
decharacterized by removing the flavor
constituents and color, so that the
resulting products are essentially
solutions of the sugars from the juice, no
longer resembling the fruit juices from
which they were made. Those sugars
that would be naturally occurring in the
juice would be nutritive carbohydrate
sweeteners-and would have to be
declared by their common names (e.g.,

. sucrose or fructose) or by an appropriate

term that is not misleading, such as
“decolorized, decharacterized grape
juice concentrate,” and not as fruit juice
concentrates.

The agency has tentatively decided to
incorporate the functional group
designation “safe and suitable nutritive
carbohydrate sweeteners” into the
standards for sweet chocolate and milk
chocolate, as proposed. This approach
minimizes the need to revise the
standards as other nutritive
carbohydrate sweeteners are found to
be safe and suitable for use in these
foods. Accordingly, FDA is amending
the standards of identify for sweet
chocolate in § 163.123(a)(1) and (b})(2),
milk chocolate in § 163.130{a)(1) and
(b)(2), and, by cross-reference, the
standards of identify for buttermilk
chocolate (§ 163.135), skim milk
chocolate (§ 163.140), mixed dairy
product chocolates (§ 163.145), sweet
cocoa and vegetable fat (other than
cacao fat) coating (§ 163.150), sweet
chocolate and vegetable fat (other than
cacao fat} coating (§ 163.153), and milk
chocolate and vegetable fat (other than
cacao fat) coating (§ 163.155), to include
this functional group designation in lieu
of a list of specific permitted
sweeteners.

2. Milkfat Content and Nonfat Milk
Solids-to-Milkfat Ratio

Six letters commented on the
proposed amendment to reduce the
minimum milkfat content of milk
chocolate in § 163.130(a){2) from 3.66 to
3.39 percent and to eliminate the nonfat
milk solids-to-milkfat ratio. Five letters
claimed that the proposed changes were
not justified. They argued that the CMA
statement that the current requirement
of 3.86 percent milkfat in milk chocolate
is 7 percent higher than that for
standardized milk is in error. The
comments presented data from several
sources that the average milkfat content
for producers’ milk, before
standardization for beverage purposes,
has been 3.67 percent for many years
and has not declined.

In response to the comments opposed
to the reduction in milkfat content in
milk chocolate, CMA stated that the
grounds for the objections are unsound
and fail to address the entire rationale
for the proposed changes. The petitioner
explained that the standard of identify
for milk is § 131.110 {21 CFR 131.110)
requires that milk contain not less than
11.5 percent total milk solids and at
least 3.5 percent milkfat. The standard
for milk chocolate is § 163.130 requires a
minimum level of 12 percent total milk
solids. For both products to have the
same proportion of total milk solids to
milkfat, milk chocolate that contains 12

- percent total milk solids must contain

3.39 percent milkfat. .

The petitioner stressed that it was
proposing that the minimum required
milkfat content of milk chocolate be
changed to 3.39 percent to be consistent
with the proportion of total milk solids
to milkfat in standardized milk. CMA
stated that it is not proposing to reduce
the total milk solids content in milk
chocolate from 12 percent to 11.5
percent.

CMA also stated that deleting the
current nonfat milk solids-to-milkfat
ratio requirement would enable
manufacturers to meet the milkfat
requirement and still add more milk
solids, thereby creating additional
product choices.

The agency has evaluated both
arguments and tentatively concludes
that it is reasonable to lower the

" minimum milkfat content in milk

chocolate, so that the proportional
milkfat content in milk chocolate is not
less than that of milk under the standard
of identify in § 131.110. The agency
recognizes that chocolate manufacturers
generally do not use milk as
standardized for beverage purposes but
rather use concentrated milk, dry milk,
and fluid milk products tailored to their
specific needs. Thus, chocolate
manufacturers are not bound by milkfat
and total milk solids levels found in
producers’ milk. However, the agency
believes that the request to reduce the
minimum required milkfat content in
milk chocolate, so that it is consistent
with that required in standardized milk,
is reasonable. Lowering the required
minimum level of milkfat in the cacao
products standards will provide
flexibility for manufacturers.
Manufacturers can continue to produce
milk chocolates with higher milkfat
levels when desired.

Similarly, FDA has tentatively
decided to grant the CMA rquest to
delete the requirements for the nonfat
milk solids-to-milkfat ratio. Deleting the
nonfat milk solids-to-milkfat ratio will
permit manufacturers to produce
products with a higher nonfat milk
solids content and provide consumers
with greater product choices. This action
is consistent with agency policy and
efforts to permit, where appropriate,
technological flexibility and the
opportunity to market a wider variety of
products. These actions will benefit
consumers by providing for products
with a broader range of physical
characteristics while maintaining the
essential nutritional characteristics of
milk chocolate because the total milk
solids content requirement is
unchanged.
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Therefore, FDA has tentatively
decided to reduce the minimum milkfat
content from 3.66 percent to 3.39 percent
in milk chocolate in § 163.130(a}(2) and
to reduce the maximum milkfat content
from 3.66 to 3.39 in buttermilk chocolate
(§ 163.135) and skim milk chocolate
(§ 163.140). FDA has also tentatively
decided to reflect this change in the
standard for mixed dairy product
chocolates (§ 163.145). In addition, FDA
has tentatively decided to delete the
nonfat milk solids-to-milkfat ratio
requirement in the standard of identity
for milk chocolate (§ 163.130), as
proposed.

3. Percent Fat in Chocolate Liquor

When the cacao product standards
were promulgated (9 FR 14329,
December 8, 1944), cacao nibs seldom
contained less than 50 percent, or more
than 58 percent, by weight of cacao fat.
Therefore, FDA concluded that these
were practicable and reasonable limits
for the cacao fat content of chocolate
liquor in § 163.111.

In the January 25, 1989, Federal
Register document, FDA proposed to
retain this cacao fat content requirement
for chocolate liquor. The agency
believed, however, that the method of
calculating chocolate liquor content
based on the weight of nonfat cacao
solids in finished sweet chocolate and
milk chocolate (§§ 163.123(a)(2) and
163.130(a)(2)) was superfluous and thus
did not include this language in the
proposed standards.

In its comments on the proposal CMA
stated that current research in breeding
has produced cacao nibs containing up
to 80 percent cacao fat. CMA requested
that the cacao fat content level in the
standard for chocolate liquor (§ 163.111)
be changed by raising the upper limit
from *“not more than 58 percent” to “not
more than 60 percent.” CMA also stated
that an increase in cacao fat in
chocolate liquor should not be
accompanied by a decrease in nonfat
cacao solids in the finished cacao
product. To avoid such a result, the
comment requested that FDA retain the
method of calculating the chocolate
liquor content in sweet chocolate and
milk chocolate that is in the current
standards.

The agency believes that the
requested change to reflect the
increased level of cacao fat in chocolate
liquor as a result of the increased fat
content in cacao beans is a logical
outgrowth of the proposal and is
consistent with the agency’s goal of
updating the cacao product standards.
Accordingly, FDA is proposing to amend
§ 163.111(a)(1) to increase the maximum
cacao fat content of chocolate liquor to

60 percent. In addition, FDA is
proposing to retain the method for
calculating the chocolate liquor content
in the current standards for sweet
chocolate (proposed § 163.123(a)(2) and
milk chocolate (proposed ‘

§ 163.130(a})(2)), to ensure that the nonfat
cacao solids content is not diminished
when chocolate liquor containing higher
levels of cacao fat is used.

4. Status of Certain Optional Ingredients

In its comments on the proposal, CMA
opposed the proposed deletion of the
provisions for the use of ground nut -
meats, ground coffee, and malt extract
in the standards for chocolate liquor
(§ 163.111), sweet chocolate (§ 163.123),
and milk chocolate (§ 163.130). In the
preamble of the proposal, FDA stated
that it believed that ground nut meats,
ground coffee, and malt extract were
seldom used in the preparation of sweet
chocolate or milk chocolate and
proposed to delete reference to these
ingredients. The comment disagreed,
stating (and providing supporting
evidence) that because these ingredients
are frequently used, the provision for
their use should be retained. CMA also
requested that ground nut meats be
specifically identified as ground whole
nut meats to ensure that defatted ground
nut meat is not used. The comment
maintained that occasionally defatted
nut meats have been used abroad in
chocolate products as fillers or
extenders for cocoa. It addeded that the
fat content of ground whole nut meats
makes the addition of such nut meats
self-limiting.

Based on the evidence that CMA
submitted that ground whole nut meats,
dried malted cereal extract, and ground
coffee are still used as ingredients in the
preparation of sweet chocolate and milk
chocolate, FDA has retained these foods
as optional ingredients in § 163.111(b)(4),
§ 163.123(b)(3), and § 163.130(b)(3).

CMA also stated that the permitted
dairy ingredients malted milk and dried
milk were omitted in the proposed
revision of the standard for sweet
chocolate, and that dried milk had been
omitted in the proposed revision of the
standard for milk chocolate. Because
there was no discussion in the preamble,
CMA stated that the omissions were
apparently inadvertent. CMA contended
that there is no reason not to continue to
provide for the use of these ingredients
in §8§.163.123(b)(4) and 163.130(b)(4).

FDA agrees that the listing of these
omitted ingredients should be restored
and has added dried milk and malted
milk as permitted dairy ingredients in
§ 163.123(b)(4)(ii) and (b)(4)(v),
respectively, and dried milk as a

" permitted dairy ingredient in_

§ 163.130(b)(4)(ii).

5. Revision of the Name for Sweet Cocoa
and Vegetable Fat (Other Than Cacao
Fat) Coating

FDA proposed to redesignate the
standard for “sweet cocoa and
vegetable fat (other than cacao fat)
coating” in § 163.150 as “chocolate
flavor coating.” The agency believed
that the term “chocolate flavor coating”
was appropriate for a product
containing cocoa, alone or in
combination with chocolate liquor, as
the source of chocolate flavoring.

A comment from a law firm objected
to the proposed name change, stating
that use of the term “flavor” in the name
of a standardized food is inappropriate.
The comment contended that the term
conflicts with FDA’s CPG 7105.15. The

firm argued that application of the

terminology to a standardized food
would place manufacturers of
nonstandardized confectionery products
at a serious disadvantage.

CMA disagreed with this comment,
stating that codifying the name
“chocolate flavored” in the standards
for compound coatings would be
consistent with industry practice and
would provide useful information to
consumers with regard to the nature or
taste of coatings that contain a
substantial quantity of cacao solids.
CMA further stated that a wide variety
of coatings containing vegetable fat and
the minimum nonfat cacao solids level
in the proposed standards are already
known in the trade as “chocolate
flavored” or “milk chocolate flavored”
coatings. However, the comment
admitted that there may be products
sold now as chocolate flavored or milk
chocolate flavored coatings that do not
comply with the standard for "sweet
cocoa and vegetable fat (other than
cacao fat) coating.” To the extent that
reformulations will be necessary to
comply with the standard, CMA stated
that these reformulations will be
salutary and will promote honesty and
fair dealing in the interest of consumers.

FDA notes that CPG 7105.15 is
concerned only with the terms
“chocolate” and “chocolate flavored” as
applied to nonstandardized foods. The
guide states that any nonstandardized
food product that contains cocoa as the
chocolate flavoring ingredient may bear
the term “chocolate” if it can be '
demonstrated that consumers recognize
that the food (e.g., checolate pudding or
hot chocolate) may be made from cocoa
and do not expect it to contain some
other chocolate ingredient. Foods that
contain cocoa as the sole source of
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chocolate flavoring must be labeled
“chocolate flavored” or “natural
chocolate flavored” when consumers
could reasonably expect such foods to
contain a chocolate ingredient. For
example, a chocolate bar is expected to
contain chocolate and may not be made
from cocoa unless it is labeled as a
“chocolate flavored” candy. The .
purpose of the guide is to prevent the
misuse of the word “chocolate” in
various food names.

FDA acknowledges that
nonstandardized products may exist
that are known as *chocolate flavored
coating” and do not comply with
§ 163.159. The agency did not intend to
broaden this standard to include
nonstandardized, substitute chocolate
products. Nor would FDA want to
require that manufacturers of
nonstandardized confectionery products
reformulate or relabel such products
without good cause. Furthermore, FDA
believes that this terminology should
continue to be available for
nonstandardized chocolate products.

Therefore, the agency is withdrawing
that portion of its 1989 proposal (54 FR
3615 at 3622) that would have
redesignated Section 163.150 Sweet
Cocoa and Vegetable Fat (Other Than
Cacao Fat) Coating as Section 163.50
Chocolate Flavor Coating. FDA is
tentatively redesignating Section 163.150
as Sweet Cocoa and Vegetable Fat
Coating. The agency believes that this
name adequately reflects the nature of
the food. FDA requests comments on
this tentative action.

6. Revision of the Names for Other
Coatings Made With Vegetable Fat

In its comments on the proposal, CMA
suggested that 21 CFR 163.153 Sweet
Chocolate and Vegetable Fat (Other
Than Cacao Fat) Coating be
redesignated as Section 163.153 Sweet
Chocolate Flavored Coating. CMA also
suggested that FDA redesignate
§ 163.155 Milk Chocolate and
Vegetable Fat (Other Than Cacao Fat)
Coating as Section 163.155 Milk
Chocolate Flavored Coating. CMA
contended that the phrase “and
vegetable fat” in the name is
unnecessary and should be deleted. It
pointed out that the vegetable-derived
fat ingredients would continue to be
listed on the label as ingredients as
required by the applicable sections of
Part 101.

The agency does not believe that the
suggested nomenclature is appropriate
for sweet chocolate coatings and milk
chocolate coatings that are made with
vegetable fat. As stated in the
discussion of the previous comment, the
agency believes that the “chocolate

flavored” terminology should be
available for labeling nonstandardized
substitutes for standardized chocolate
products. Because FDA is not adopting
the “chocolate flavored” terminology for
these coatings, the phrase “and
vegetable fat” remains a necessary part
of the names of the coatings. The phrase
describes the primary difference
between coatings made with vegetable
fat and the sweet chocolate and milk
chocolate products that they resemble.
FDA believes that the phrase is
necessary to distinguish the coatings in
§§ 163.153 and 163.155 from sweet
chocolate (§ 163.123) and milk chocolate
(§ 163.130). Therefore, FDA is retaining
the designations of Section 163.153
Sweet Chocolate and Vegetable Fat
Coating and of Section 163.155 Milk
Chocolate and Vegetable Fat Coating,
that it proposed in the January 25, 1989,
document.

7. Use of Chocolate Liquor in Sweet
Cocoa and Vegetable Fat Coating

FDA proposed to amend the standard
for “sweet cocoa and vegetable fat
(other than cacao fat) coating” in
§ 163.150 to provide for the optional use
of chocolate liquor. There were no
objections to this proposed action.
However, CMA suggested that the
proposed standard could be
incorporated into a new revised
standard that would contain the
elements of both the standards for
“sweet cocoa and vegetable fat (other
than cagao fat) coating” and “sweet
chocolate and vegetable fat (other than
cacao fat) coating,” currently in
§§ 163.150 and 163.153, respectively.
CMA stated that this approach would
allow removal of § 163.150.

FDA disagrees with the CMA
suggestion to eliminate Section 163.150
Sweet Cocoa and Vegetable Fat (Other
Than Cacao Fat) Coating by providing
for the optional use of cocoa, alone or in
combination with chocolate liquor, in
Section 163.153 Sweet Chocolate and
Vegetable Fat (Other Than Cacao Fat)
Coating.

The agency notes that the standard
for “sweet chocolate and vegetable fat
(other than cacao fat) coating” in
§ 163.153 describes a food that
resembles sweet chocolate (§ 163.123) in
that it contains not less than 15 percent
by weight of chocolate liquor. The
standard for “sweet cocoa and
vegetable fat (other than cacao fat)
coating” in § 163.150 also describes a

_food that resembles sweet chocolate

except that the food is prepared using
cocoa rather than chocolate liquor.
Section 163.150 requires that the food
contain not less than 6.8 percent by
weight of the nonfat cacao portion of

such cocoa, an amount equivalent to the
nonfat cacao solids content of sweet
chocolate and sweet chocolate and
vegetable fat (other than cacao fat)
coating. i

Amending the standard !or coatings
made with sweet cocoa and vegetable
fat in § 183.150 to provide for the
optional use of chocolate liquor, as
proposed by FDA, would provide
manufacturers with increased flexibility
while maintaining the minimum required
nonfat cacao solids content requirement
for the food. Consumers could choose
from a wider range of products that
continued to provide the level of
chocolate flavor they expect in a sweet
cocoa and vegetable fat coating.
However, amending the standard for
coatings made with sweet chocolate and
vegetable fat, as suggested by CMA,
would provide for products that did not
contain the minimum level of chocolate
liquor required in sweet chocolate
{§ 163.123). The agency believes that it
would be inappropriate to allow cocoa
to replace all, or part, of the chocolate
liquor in a food that purports to be
“chocolate” with added vegetable fat.
The agency believes that the CMA
request is not consistent with the intent
of the proposal, i.e., to allow the use of
chocolate liquor to supplement or
replacement part of the cocoa in
coatings made with sweet cocoa and
vegetable fat. Therefore, FDA must deny
the CMA request.

FDA is retaining the provision for the
optional use of chocolate liquor in
§ 163.150 {tentatively designated as
Section 163.150 Sweet Cocoa and
Vegetable Fat Coating), as proposed.

8. Milkfat in Milk Chocolate and
Vegetable Fat Coating

FDA proposed to revise the current
milkfat content requirements and to
eliminate the nonfat milk solids-to-
milkfat ratio requirements for certain
cacao products. In its comments on the
proposal, CMA stated that the proposed
minimum requirement of 3.39 percent
milkfat in the milk chocolate standard
(§ 163.130(a)((2)) should not be
applicable to milk chocolate and

" vegetable fat coating (§ 163.155), and

that, as a result, the milk solids
requirement in § 163.155 should be
reduced from 12 percent to 8.61 percent
(i.e., 12 percent total milk solids less the
3.39 percent solids from milkfat). CMA
maintained that coatings are frequently
made with palm kernel oil. whose
presence in the coating will not permit
the use of any milkfat. CMA also stated
that even when other vegetable fats,
such as soy or cottonseed oils, are used
in milk chocolate and vegetable fat
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coatings, the melting point requirements
often place constraints on the levels of
milkfat that can be used. CMA
contended that the distinctive flavor and
appearance of the milk chocolate and

. vegetable fat coating results primarily
from the presence of nonfat milk solids
and not from the use of milkfat. The
comment also noted that most of the
highly desired, nonstandardized, milk
chocolate flavored coatings being sold
by CMA members contain little or no
milkfat. Therefore, CMA requested that
§ 163.155 be amended to exempt milk
chocolate and vegetable fat coating from
the minimum milkfat requirement for
milk chocolate.

The agency notes that the coatings
standards in §§ 163.153 and 163.155
provide for foods that resemble sweet
chocolate and milk chocolate, except
that vegetable fat is added in lieu of
additional cacao fat. As such,
consumers could reasonably expect milk
chocolate and vegetable fat (other than
cacao fat) coatings (§ 163.155) to contain
levels of milkfat and milk solids equal to
that of milk chocolate. Therefore, the
agency believes that it would be
inappropriate to eliminate the milkfat
content requirement {and, as a
consequence, to reduce the minimum
milk solids content requirement) of milk
chocolate and vegetable fat coating in
§ 163.55 compared to milk chocolate
coating in § 163.130, and FDA is denying
the request.

FDA recognizes that some firms might
want to manufacture milk chocolate-like
coatings with vegetable fats that are not
compatible with milkfat. The agency
notes that Section 163.140 Skim milk
chocolate provides for a food that
exhibits dairy characteristics similar to
milk chocolate in § 163.130 (including a
requirement of not less than 12 percent
skim milk solids by weight) except that
the finished skim milk chocolate
contains less than 3.39 percent by
weight of milkfat. The agency believes
that providing for a food labeled “skim
milk chocolate and vegetable fat
coating” within the proposed standard
for milk chocolate and vegetable fat
coating (§ 163.155) would allow
manufacturers the increased flexibility
that they desire. Consumers would
benefit from increased product choices,
while the proposed nomenclature would
clearly indicate that the food contained
less milkfat compared to milk chocolate
{§ 163.130) or milk chocolate and
vegetable fat coating (§ 163.155).
Therefore, the agency is proposing to
amend Section 163.155 Milk Chocolate
and Vegetable Fat Coating to provide
for products that contain less than 3.39
percent by weight of milkfat and are

labeled “'skim milk chocolate and
vegetable fat coating.”

8. Other Ingredients in Chocolate and
Vegetable Fat Coatings

FDA proposed to provide for the use
of safe and suitable nutritive
carbohydrate sweeteners and
emulsifiers in certain cacao products. In
its comments on the proposal, CMA
supported the use of functional group
designations within the cacao products
standards. CMA suggested further
modifications in the coatings standards
(88 163.150, 163.153, and 163.155) to
provide for the use of safe and suitable
dairy-derived ingredients, bulking
agents, formulation aids, humectants,
and texturizers. In addition, CMA stated
that some ingredients, like polydextrose
(§ 172.841), are already cleared for food
use provided that their use is not
precluded by standards of identity.
CMA noted that providing for the use of
“safe and suitable” ingredients that
perform a particular technical effect, as
FDA proposed to do with respect to
emulsifiers in the sweet chocolate and
milk chocolate standards, will ensure
consumer protection while providing the
industry with the ability to utilize new
ingredients as they are developed. CMA
also stated that this action would allow
industry to take advantage of
technological innovation and permit
development of products with a wider
range of physical properties.

A comment from a food ingredient
producer requested that glyceryl
tristearate (§ 172.811) be permitted as an
optional safe and suitable ingredient in
cacao products. It noted that glyceryl
tristearate is listed in § 172.811 (c)(1)
and (c)(3) for food additive use as a
crystallization accelerator in cocoa
products, imitation chocolate, and
compound coatings and as a formulation
aid in confections.

The agency notes that under §172.811
of the food additives regulations,
glyceryl tristearate is listed for five
specified uses, two of which appear to
be applicable to certain of the cacao
product standards. These include its use
as: (1) A crystallization accelerator in
cocoa products, in imitation chocolate,
and in compound coatings; and (2) a
formulation aid as described in
§ 170.3(0)(14) (21 CFR 170.3{0)(14)) in
confections. Polydextrose (§ 172.841) i is
listed for use as a bulking agent,
formulation aid, humectant, and
texturizer in confections.

FDA believes that the use of
polydextrose and glycerol tristearate in
coatings made with vegetable fat
(§§ 163.150, 163.153, and 163.155) is
consistent with the food additive
regulations in §§ 172.811 and 172.841.

“The agency also believes that providing

for the use of ingredients that perform a
specific technical effect is consistent
with the history and intent of the
standards in §§ 163.150, 163.153, and
163.155, that is, to provide for the use of
vegetable fat to achieve desired melting
characteristics. Furthermore, providing
for the use of additional safe and
suitable ingredients by functional group
designation would provide
manufacturers with increased flexibility
and minimize the need to amend the
standards as new ingredients are
developed. Consumers would benefit
from a wider range of product choices,
at potentially lower cost.

Therefore, FDA is tentatively
expanding the proposed provisions for
the use of safe and suitable ingredients
in §§ 163.150(b), 163.153(b), and
163.155(b) to include dairy-derived
ingredients, bulking agents, formulation
aids, humectants, and texturizers.

With respect to the dairy-derived
ingredients, CMA argued that a dairy-
derived ingredient, such as whey, should
not be used in meeting the minimum
nonfat milk solids requirements in milk
chocolate and vegetable fat coating.
CMA recommended that the calculation

- of the total milk solids content be based

only on those dairy ingredients specified
in proposed § 163.123(b)(4) and
§ 163.130(b)(4).

FDA agrees with the suggestion made
by CMA with respect to the milk solids
requirements in § § 163.153 and 163.155.
The agency notes that the minimum
content requirements for total milk
solids in the existing standards for milk
chocolate (§ 163.130) and, by cross-
reference, milk chocolate and vegetable
fat (other than cacao fat) coating
(§ 163.155) ensure that these products
contain the level of dairy flavor that
consumers expect in milk chocolate.
Conversely, the maximum total milk
solids content requirements in sweet
chocolate (§ 163.123) and sweet
chocolate and vegetable fat (other than
cacao fat) coating (§ 163.153) were
established to distinguish these foods
from milk chocolate and from coatings

“made with milk chocolate and vegetable

fat. The agency knows of no reason to
include, in determining whether a food
meets these minimum or maximum

" requirements, dairy-derived ingredients

that do not significantly contribute to
the dairy character of the food. Whey,
for example, which is primarily lactose,
may perform a desired technical effect
in the food, but it would net contribute
to the flavor, texture, and appearance
that consumers expect in a milk
chocolate product. The agency believes
that limiting the calculation of total milk
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solids content requirements in

§$§ 163.153 and 183.155 to those dairy
ingredients that are specified in

§§ 163.123(b)(4) and 163.130(b}(4) is
therefore appropriate.

Consequently, FDA is tentatively
amending paragraph {a} in both
proposed Section 163.153 Sweet
Chocolate and Vegetable Fat Coating
and proposed 163.155 Milk Chocolate
and Vegetable Fat Coating to specify
that compliance with the total milk
solids content requirements in
§§ 163.123(a)(2) and 163.130(a)(2) shall
be calculated using only those dairy
ingredients referred to in
§8 163.123(b)(4) and 163.130(b)(4),
respectively.

Accordingly, FDA is tentatively
amending proposed § § 163.150, 163.153,
and 163.155 to provide for the use of safe
and suitable dairy-derived ingredients,
bulking agents, formulation aids,
humectants, and texturizers. The agency
is also adding new language to proposed
§§ 163.153(a) and 163.155(a) to limit the
calculation of the total milk solids
content requirement to those dairy -
ingredients listed in §§ 163.123(b)(4) and -
163.130(b)(4).

10. Other Matters

a. In an effort to update the language
and the format of the standards, FDA
proposed to make editorial changes in
the Definitions and Nomenclature
sections {§ 163.123 (a) and (c)) of the
proposed standard for sweet chocolate.
In its comments on the proposal, CMA
observed that the current standard for
sweet chocolate (§ 163.123(a)) states
that bittersweet chocolate is sweet
chocolate that contains not less than 35
percent by weight of chocolate liquor. It
also observed that § 163.123(g) lists
“semisweet chocolate” and “bittersweet
chocolate” as alternate names for sweet
chocolate that contains not less than the
minimum quantity of chocolate liquor
prescribed for bittersweet chocolate in
§ 163.123(a). CMA stated that proposed
§ 163.123 (a) and (c), as modified, could
be interpreted to mean that bittersweet
chocolate is an alternative name for
sweet chocolate, which is untrue.
Therefore, CMA requested that
proposed § 163.123(a)(3) be revised to
specifically state that “semisweet or
bittersweet chocolate is the sweet
chocolate that contains not less than 35
percent by weight of chocolate liquor
complying with the requirements of
§ 163.111 and calculated in the same
manner as set forth in paragraph (a)(2)
of this section.”

The agency agrees that § 163.123, as
proposed, did not make clear that
bittersweet chocolate is the alternative
name for only semisweet chocolate, and

therefore FDA has made the appropriate
editorial changes in the standard for
sweet chocolate in § 163.123(a)(3) to
clarify this point.

b. The existing standard for milk
chocolate in § 163.130(a) states that the
food is prepared from chocolate liquor, -
one or more optional dairy ingredients,
and one or more optional saccharine
ingredients. The proposed amendment
of § 163.130(a) erroneously omitted the
specific requirement that makes
sweetening ingredients mandatory.
Therefore, to correct this inadvertent
omission, FDA is republishing
§ 163.130(a) with nutritive carbohydrate
sweeteners listed as a mandatory
component of milk chocolate.

c. FDA also notes that the existing
standard for chocolate liquor in
§ 163.111(a)(4) provides for the use of ~
butter and milkfat as seasonings and in
§ 163.111(b)(4) requires that the use of
such seasoning be declared on the label
in a statement that must immediately
and conspicuously precede or follow the
name of the food. The proposal omitted
the reference to labeling of butter and
milkfat when used as seasonings. To
correct this omission, FDA is including a
reference to paragraph (b)(5) (butter or
milkfat) in § 163.111(c)(3), so that when
these ingredients are used as seasonings
in chocolate liquor, the label will bear
and appropriate statement, e.g.,
“Seasoned with butter”.

11. Alternate Method of Analysis

FDA proposed (54 FR 3615 at 3617) to
establish a new Section 163.5 Methods
of Analyses to avoid repetitive listings
of the methods for determining cacao fat
and cacao shell content and to update
the citation for the determination of
cacao fat, In its comment on the
proposal, an equipment distributor
sought to have a new extraction process
(involving a patented procedure and
equipment) included along with the
cited Soxhlet extraction method of the
Association of Official Analytical
Chemists {AOAC) for the determination
of fat in cacao products (§ 163.5). The
comment stated that FDA was being too
restrictive by not allowing for new
equipment and techniques that are safer,
faster, and more economical than the
classical Soxhlet apparatus. The
comment further stated that a good
portion of the cacao products industry
had converted to the patented extraction
technique, and that it would be short-
sighted if the final rule did not take the
current state-of-the-art methodology into
consideration.

FDA is not being restrictive by not
specifically alowing for new and safer
equipment and techniques. The method
cited in the proposal is not necessarily

intended to replace routine methods
used in the industry. According to 21
CFR 2.19, it is FDA policy to use official
methods of the AOAC where they are
available. This regulation also states
that other effective methods may be
used for quality control, but that the
agency expects that the other methods
will be calibrated in terrms of the
official AOAC methods. At the present
time, the technique discussed in the
comment does not have official AOAC
status. The test results submitted in the
comment were for studies that used
meat and did not include studies on the
determination of fat in cacao products.
FDA is therefore not revising the
proposed regulations to include the
extraction technique cited in the
comment. This method, or any other
effective method, may be used for
quality control and other nonregulatory
functions. However, FDA will use the

.AOAC method for enforcement
_purposes.

B. Issues for Future Rulemaking
1. Safe and Suitable Sweeteners

FDA recognizes that various forms of
new sweetening ingredients have
become available since the standards
were initially promulgated, and that this
trend will continue with further
advances in food technology and
changes in consumer expectations. FDA
invites comments on the desirability of
increasing flexibility with respect to
permitted sweeteners by broadening
this provision to read “safe and suitable
sweeteners” rather than “safe and
suitable nutritive carbohydrate
sweeteners.” Comments should provide
a substantive basis for such a change
and include suggestions for appropriate
product names to distinguish such
chocolate products from those
sweetened with nutritive carbohydrate
sweeteners. Comments should also
address the need for bulking agents in
combination with high intensity
sweeteners and the effect of such
ingredients on the character and
acceptability of cacao products.
(Alternatively, persons interested in
broadening this provision to permit
sweetening ingredients beyond safe and
suitable nutritive carbohydrate
sweeteners may submit a citizen
petition in the form set out in § 10.30 (21
CFR 10.30) to amend the standards.) The
agency advises that should it receive
substantive comments (or a petition)
that support further broadening of the
provision for the use of safe and suitable
sweeteners in cacao products, this
action would be addressed in a separate
rulemaking.
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The agency recognizes that cacao
products have traditionally been
sweetened with nutritive carbohydrate
sweeteners. The agency also notes that
section 402{d)(3) of the act (21 U.S.C.
342(d){3}) prohibits the use of any
nonnutritive substance in a
confectionery unless the substance is
used for some practical, functional
purpose and does not promote deception
of the consumer, FDA has held in
Compliance Policy Guide 7105.01 (CPG
7105.01), entitled “Confectionery—Use
of Nonnutritive Substances as
Ingredients,” that the use of nonnutritive
sweeteners in confectionery for the
purpose of caloric reduction is not a
practical, functional purpose and is,
therefore, prohibited. FDA is in the
process of reconsidering this
interpretation and will announce any
revigions of CPG 7105.01 in the Federal
Register.

2. Dried Cream Extract

A comment from a food ingredient
producer requested a change in the
standard of identity for milk chocolate
to permit the use of “dried cream
extract” which the comment defined as
*“a natural flavor, derived from enzyme-
modified milkfat." The comment noted
that the proposed standard in
§ 163.130(b)(3) does not permit the use of
spices, natural and artifical flavoring,
and other seasonings that impart a
flavor that imitates the flavor of
chocolate, milk, or butter. In support of
its request, the comment maintained
that it was understood that this
provision was to ensure that a minimum
standard of quality was met. The
comment also pointed out that according
to the proposed standard, milk chocolate
must contain not less than 3.39 percent
mitkfat. The comment argued that the
addition of dried cream extract would
not be used in place of the required
mitkfat but would be used in addition to
it. A small amount of the ingredient
carries a flavor equating to a much
higher level of milk. The comment also
claimed that the use of dried cream
extract would allow the consumer to
have a better tasting product that is
healthier because less fat may be used.

The agency advises that the current
standard for milk chocolate (§ 163.130)
prohibits the use of flavors that
singularly, or in combination, imitate the
flavor of choeolate, milk, or butter. This
prohibition was established to prevent
consumer deception, in that the use of
such substances makes the finished
products appear better or more valuable
than they are. The agency recognizes
that consumer perceptions and desires,
along with ingredient and processing
technologies, have changed

considerably since these regulations
were promulgated. The agency believes
that it is appropriate to reevaluate the
prohibition on the use of flavors that
imitate chocolate, milk, or butter in
cacao produets. Therefore, FDA invites
comment on the need to maintain or
revise these prohibitions.

For example, FDA asks if it would be
desirable to provide chocolate
manufacturers with the option, once
they have met the minimum
requirements for milkfat content in milk
chocolate, to produce a richer tasting
chocolate by means of either the
addition of more milkfat or by the
addition of milk-like flavors._
Alternatively, some products (e.g., skim
milk chocolate) have a maximum milkfat
content that cannot be exceeded. The
agency asks if it would be appropriate to
allow manufacturers to create richer
tasting versions of these products by
means of the addition of flavors that
resemble milk or cream.

The agency also notes that all cacao
product standards that provide for the
optional use of natural and artificial
flavorings prohibit the use of flavors
that imitate chocolate, milk, or butter.
Comments should be specific with
regard to which prohibitions are (or are
not) necessary. For example, would it
make a difference if the flavering
resembled milk as opposed to chocolate,
or if the flavoring was dairy- or caco-
derived as opposed to a natural or
artificial flavoring not derived from
dairy or cacao sources? Comments
should also address whether the use of
such flavorings might be more
appropriate in some types of cacae
products compared to other products.
Comments should provide a substantive
basis for any suggested changes.

The agency also invites comment on
appropriate labeling to identify cacao
products that contain natural or
artificigl milk, butter, or chocolate
flavors. The agency notes that § 101.22
(21 CFR 101.22) provides that'
nonetandardized foods containing
natura] or artificial flavors that reinforce
the characterizing flavor of the food
must be labeled “flavored” or
“artificially flavored,” as appropriate.
Finally, FDA invites comment on
whether amending or deleting these
prohibitions would promote honesty and
fair dealing in the interest of consumers.
The sgency advised that, should it

‘receive substantive comments that

support changing the standards, this
action will be addressed in a future
rulemaking. :

3. Alternative Forms of Coatings

In its comments on the proposal, CMA
explained that the term “coatings” refers

not only to those cempounds that are
used to enrobe other articles but also to
compounds that are deposited or
molded into shapes, such as chips,
morsels, drops, and bunnies. The
comment suggested that the coatings
standards could be further amended to
provide that the name of the food is, e.g.,
“chocolate flavored _____,” the blank
being filled in with the name of the
article produced by the compound, e.g.,
drop, chip, or morsel. )

The agency believes that it would be
inappropriate to codify terms such as
“chocolate flavored chips” or “chocolate
flavored morsels” that could also
describe a wide variety of
nonstandardized foods. Although the
foods described in §§ 163.150, 163.153,
and 163.155 may be used in applications
other than for enrobing, FDA advises
that the current coatings standards only
identify foods that are used to coat or
enrobe other articles. The standards do
not provide for additional applications
such as shaping or molding,

The agency invites comment on the
desirability of expanding the coverage
of the standards in §§ 163.150, 163.153,
and 163.155 to apply not only to material
used for enrobing but also to the solid or
semiplastic food that may be moided or
deposited in a specific form (e.g., chips
or bunnies). Commentg should include
suggested nomenclature that accurately
describes the standardized food in its
various forms.

4. Frozen Dessert Coatings Standard

A trade association repregenting ice
cream manufacturers suggested that the
revised cacao products standards
include provisions for “frozen dessert
coatings.” It also suggested that these
revised standards permit the use of safe

‘and suitable vegetable-derived oils, fats,

and stearins with no specific limitations
on use levels, thereby providing for
frozen dessest coutings that possess a
wide range of desired physical
properties acceptable to the consumer.
The agency notes that the proposed
standards for sweet cocoa and -
vegetable fat coeting (§ 163.150), sweet
chocolate and vegetable fat coating
(§ 163.153), and milk chocolate and
vegetable fat coating (§ 163.155} provide
for the use of safe and suitable
vegetable derived oils, fats, and
stearins. The meking point restrictions
have aloo been tentatively removed in
proposed §§ 163.150, 163.153, and
183.156. Thus, frozen dessert coatings
could be produced within the
parameters of the standards as
proposed. If the trade association
believes that there is a need fora
separate standard for frozen dessert
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coating, FDA suggests that the trade
association submit a citizen petition in
the form set out in § 10.30, according to
the procedure for establishing a food
standard stated in § 130.5 (21 CFR
130.5).

5. The Need to Maintain Standards for
Coatings Made With Vegetable Fat

FDA notes that the standards in
§§ 163.150, 163.153, and 163.155 were
promulgated to define products that
resemble chocolate in taste and
appearance except that vegetable fats
are added in lieu of additional cacao fat.
Such products were developed to
overcome the merchandizing problems
associated with the melting of chocolate
coatings and to formulate coatings for
specific needs. FDA is aware that
advances in the technology for food fats
have resulted in various fat formulations
and processing techniques that will
allow the production of coatings with a
wide range of physical properties.

In the initial proposal in this
rulemaking (54 FR 3615 at 3618), FDA
stated that the melting point restrictions
in §§ 163.150, 163.153, and 163.155 are
outdated and, therefore, proposed to
remove them. The agency also proposed
(54 FR 3615 at 3617) to provide for the
optional use of chocolate liquor in
Section 163.150 Sweet Cocoa and
Vegetable Fat (Other Than Cacao Fat)
Coating and to redesignate that
standard as Section 163.150 Chocolate
Flavor Coating.

As discussed above, FDA is proposing
in this document to withdraw that
portion of its proposal that would have
designated Section 163.150 as Chocolate
Flavor Coating and is tentatively
redesignating Section 163.150 as Sweet
Cocoa and Vegetable Fat Coating.

FDA is also proposing to expand the
coverage of § 163.155 (milk chocolate
and vegetable fat coating) to include
skim milk chocolate coating and to
provide for the use of safe and suitable
dairy-derived ingredients, bulking
agents, formulation aids, humectants,
and texturizers.

The agency notes that the desired
range of physical properties in the
coatings subject to these standards (and
the ability to achieve those properties) is
very different now than when the
standards were promulgated. This
change is reflected by the relatively high
proportion of comments that proposed
additional amendments to the standards
for chocolate coatings made with
vegetable fat. Many of these comments
requested changes in nomenclature or
minimum content requirements that the
agency believes are inappropriate, either
within the context of a specific standard
(e.g., eliminating the milkfat requirement

for milk chocolate and vegetable fat
coating) or for standardized foods
generally. As previously mentioned
(section IL.A 8.}, FDA believes that the
standards for sweet chocolate and
vegetable fat coating (§ 163.153) and
milk chocolate and vegetable fat coating
(§ 163.155) must be consistent with the
minimum content requirements of the
sweet chocolate (§ 163.123) and milk
chocolate (§ 163.130) standards on
which they are based.

FDA also notes that CMA maintained
in its comment that a wide variety of
coatings containing vegetable fat and
the minimum nonfat cocoa solids
content are known in the trade as
“chocolate flavored” or “milk chocolate
flavored coatings.” The agency advises
that these terms refer to
nonstandardized foods and, as such,
their use is not provided for in
§§ 163.150{c), 163.153(c}), and 163.155(c).

Because of the number of issues
raised, and the possibility of future
rulemaking with respect to these
standards, FDA believes that it is
appropriate to invite comment on
whether it is necessary to retain
standards of identity for “sweet cocoa
and vegetable fat coating,” “sweet
chocolate and vegetable fat coating,”
and “milk chocolate and vegetable fat
coating.” Comments should be specific
with regard to which standards are (or
are not) necessary. Comments should
provide a substantive basis for any
suggested changes. Comments in favor
of retaining or amending the standards
for these compound coatings should
include suggested nomenclature that
accurately describes the nature of the
food. Comments should also address
how such changes will promote honesty
and fair dealing in the interest of
consumers. The agency advises that,
should it receive comments that support
substantive changes in the standards for
chocolate coatings made with vegetable
fat, these comments will be addressed in
a future rulemaking. .

6. White Chocolate Standard

A letter from a chocolate
manufacturer suggested that a standard
of identity be established for “white
chocolate,” a product that would
contain cocoa butter, milk solids,
butterfat, and sucrose. In support of the
proposed action, the firm stated that the
absence of a standard of identity for
white chocolate has proven to be a
limiting factor in the introduction of new
products to meet consumer demand. The
firm also noted the likelihood of
consumer confusion over the ingredient
content of products commonly referred
to as “white chocolate” which may or
may not contain any cacao derived

ingredients. The comment observed that,
in the absence of a standard for the
product, the term “‘white chocolate”
would be prohibited under the present
standards of identity in 21 CFR part 163.
This fact, it contended, has proven to be
a deterrent to companies developing and
marketing the product. When such
products have been introduced, the
companies have been forced to use
fanciful names to avoid the labeling
constraints in the standards.

FDA recognizes the dilemma faced by
manufacturers of confections made from
cacao fat, milk solids, sucrose, and other
ingredients, but with no nonfat cacao

‘solids, which may be labeled in other

countries as “‘white chocolate.”
However, this matter is outside the
scope of this tentative final rule and
represents a new and separate action.
The agency suggests that the
manufacturer submit a citizen petition in
the form set out in § 10.30 according to
the procedure for establishing a food
standard in § 130.5. FDA notes that the
comment contained language for the
proposed standard.

The agency also advises that it has
granted a temporary permit (56 FR
46798, September 186, 1991) to allow
market testing of two white chocolate
confections. These products deviate
from standardized chocolate products in
that they are prepared without the
nonfat components of the ground cacao
nibs but contain the fat (cacao butter)
expressed from the nibs.

7. Ingredient Labeling

FDA proposed in this rulemaking to
require label declaration of all optional
ingredients used in cacao products.
There were no objections to this
proposal. Subsequently, in response to
the statutory changes enacted in the
Nutrition Labeling and Education Act of
1990 (the 1990 amendments), FDA issued
a proposal in the Federal Register of .
June 21, 1991 (56 FR 28592}, that would
require label declaration of all
ingredients used in standardized foods,
including cacao products. This proposal
supersedes the January 25, 1989,
proposal with respect to ingredient
labeling of cacao products. Therefore,
FDA is not taking any action on
ingredient labeling for cacao products in
this rulemaking.

The June 21, 1991, proposal was

. issued, in part, to implement the

provisions in section 7 of the 1990
amendments, which pertain to
ingredient labeling. Section 7(1)
removed the portion of section 403(i) of
the act that excluded mandatory
ingredients and certain optional
ingredients used in standardized foods
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from the requirement for label
declaration. Thus, FDA proposed to
amend part 130 to require label
declaration of all ingredients of
standardized foods. In addition, FDA
proposed to amend each of the
applicable cacao product standards by
either changing the existing language for
label declaration of ingredients, or by
adding a new paragraph, to require that
each of the ingredients used in the food
be declared on the label in accordance
with the applicable sections of parts 101
and 130. Any comments concerning
label declaration of ingredients in cacao
products received in response to the
ingredient labeling proposal will be
considered within the context of that
rulemaking.

The June 21, 1991, ingredient labaeling
proposal was based on the existing a
cacao products standards. FDA will
make any necessary editorial changes
{e.g., in response to paragraph
redesignations} in the final rule on
ingredient labeling. The agency expects
that the final rule based on this tentative
final rule will be issued before the final
rule on the ingredient labeling proposal.

In the Federal Register of November
27,1991 (56 FR 60877), the agency
announced changes in the statutory
effective date of the mandatory
ingredient labeling provisions for
standardized foods, including cacao
products. A technical amendment to the
1990 amendments was enacted on
August 17, 1991, to delay the effective
date of the new ingredient labeling
requirements. This amendment provides
that labels that were printed before july
1, 1991, and attached to food before May
8, 1993, will not be subject to the
mandatory ingredient labeling .
requirements of section 7(1) of the 1890
amendments. In other words, any cacao
products bearing labels printed before
July 1. 1991 (and attached before May 8,
1993), need only comply with the
ingredient labeling requirements in the
existing standards of identity. The
technical amendment further provides
that labels printed after July 1, 1991, and
attached te food before May 8, 1993, are
in compliance with law if they conform
to the requirements of the June 21, 1991,
ingredient labeling proposal or with
section 7(1) of the 1990 amendments.
Labels attached to food after May 8,
1993, will be subject to section 7(1} of
the 1990 amendments.

8. Lowfat Cocoa

In response to the 1990 amendment,
FDA published a proposed rule (56 FR
60478, November 27, 1991) that would
define nutrient content claims for the
fat, fatty acid, and cholesterol content of
foods. In that document, FDA proposed

that the term “lowfat” may be used to
describe a food that contains 3 grams (g)
or less fat per serving and 3 g or less fat
per 100 g food. The standard of identity
for lowfat cocoa (§ 163.114) states that
the product contains less than 10

percent by weight of cacao fat. Thus, if

the November 27, 1991 proposal is
finalized as proposed, the standard for
lowfat cocoa (§ 163.114) would not be
consistent with the nutrient content
claims regulations and could contribute
to consumer confusion about the
meaning of the term “lowfat.” :
Section 403(r)(5)}(C) of the act, which

- was added by the 1890 amendments,

specifies that nutrient content claims
required by a standard of identity do not
have to be defined by regulation or
comply with the definitions that FDA
does adopt. However, the agency ,

" believes that inconsistent use of the

same term (e.g., lowfat) on various
product could mislead and confuse
consumers. Thus, the agency is
compelled to strive for consistency in
the use of nutrient content elaims and
intends to address their use in those
standards that are being amended or
updated. :

FDA believes that it would be
inappropriate to amend the standard for
lowfat cocoa in § 163.114 before final
regulations for nutrient content claims
are established. However, if the nutrient
content claims proposals are finalized
as proposed, FDA may initiate
rulemaking to revise either the
nomenclature for lowfat cocoa or the
cacao fat content for the food so as to
conform to the requirements of the
nutrient content claims regulations. FDA
invites comment on alternative names
for lowfat cocoa in § 163.114. The
agency also invites comment on the
need to retain the existing cacao fat
content requirement versus establishing
new requirements (e.g., 3 percent cacao
fat as the maximum cacao fat content in
lowfat cocoa).

The standard of identity for breakfast
cocoa (§ 183.112) states that the product
contains not less than 22 percent by
weight of cacao fat. The standard for
cocoa (§ 163.113) states that the product
contains less than 22 percent but not
less than 10 percent by weight of cacao
fat. The standards also provide for the
use of “high fat cocoa” and “medium fat
cocoa” as alternative names for
breakfast cocoa and cocoa, respectively.
The agency advises that it proposed {56
FR 60421, November 27, 1991) that the
taerm “high" could be used to
emphasize the presence of a certain
nutrient when a food contains 20
percent or more of the Reference Daily

Intake or Daily Reference Value for that

nutrient. FDA believes that the use of
the term “high" provides an opportunity
to.call attention to the positive aspects
of the nutrient content of a food and to
aid consumers in planning more
healthful diets. The agency did not
consider the need to provide for the use
of the term “high” to describe fat
content. In addition, FDA has not
provided for the use of the term
“medium” to describe nutrient content.

FDA believes it would be
inappropriate to amend the cocoa
standards in §§ 163.112, 163.113, and
163.114 before final regulations for
nutrient content claims are established.
However, if the nutrient content claims
proposals are finalized as proposd, FDA
may initiate rulemaking to revise the
nomenclature or cacao fat content
requirements, or both, for standardized
cocoas to conform to the requirements
of the new regulations.

FDA invites comment on: (1) The need
to retain “high fat cocoa” and “medium
fat cocoa” as alternative names for
breadfast cocoa and €ocoa in §§ 163.112
and 163.113, respectively; (2) the need to
maintain three separate standards for
cocoa products; (3) the need to retain the
existing cacao fat content requirements
versus establishing new requirements,
such as, 3 percent cacao fat as the
maximum cacao fat content requirement
in lowfat cocoa. :

I1I. Economic Impact

Because this proceeding no longer
involves formal rulemaking, the agency
has conducted an economic assessment
according to Executive Order 12291 and
the Regulatory Flexibility Act (Pub. L.
96-354, 5 U.S.C. 601). Executive Order
12291 compels Federal agencies to use
cost-benefit analysis as a component of
decisionmaking. The Regulatory
Flexibility Act requires regulatory relief
for small businesses where feasible.
Because no marginal costs are expected
to be incurred, the agency finds that this
tentative final rule is not a major rule as
defined by Exécutive Order 12291. In

.accordance with the Regulatory
_Flexibility Act {Pub. L. 96-354), in the

proposal, FDA announced its tentative
determination that this action will not

* have a-significant adverse impact on a

substantial number of small businesses.
The agency did not receive any
comments on this tentative
determination.

The costs arising from this regulation
are the economic opportunity costs
arising from separate decisions that the
agency must make. One option would be
no action, which weuld mean that
manufacturers of caceo products would
continue to produce products that
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conform to the existing standards,
regardless of the availability of new
ingredients or technologies. The second
option would be to eliminate all cacao
product standards which is not
practicable at this time. The cacao
standards have provided a benchmark
of quality which has historically served
industry and consumers. Additionally,
under existing Federal laws (the 1990
amendments), removal of Federal food
standards would allow each State to
establish their own food standards
which could inhibit interstate trade. The
third option, amending the cacao
products standards as proposed, would
increase flexibility and allow for
innovation.

The benefits of this regulation are to
allow manufacturers to take advantage
of new ingredients and technologies and
to develop a wider variety of cacao
products with a broad range of physical
characteristics. Consumers will benefit
from increased product choices and,
potentially, lower manufacturing costs.
Increased flexibility (e.g., providing for
functional group designations rather
than specifically listing ingredients in
the standards) also reduces the costs
associated with updating the standards
to keep current with technology.

Because firms will not be required to
change existing labels, FDA finds that
there are no marginal costs of this
regulation. This action is also expected
to facilitate international trade by
providing for products with a wider
range of desired characteristics and by
making the standards more consistent
with the Codex International Standards
for Chocolate and for Cocoa Powders
{Cocoas) and Dry Cocoa—Sugar
Mixtures.

IV. Environmental Impact

As stated in the January 25, 1989,
proposal, the agency has determined
under 21 CFR 25.24(b)(1) that this action
is of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required. FDA has not received any
new information or comments that
would alter its previous determination.

V. Request for Comments

Interested persons may, on or before
July 6, 1992, submit to the Dockets
Management Branch (address above)

written comments regarding section IL.A.

of this tentative final rule, and by
August 4, 1992, written comments on
section IL.B. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the

docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 163

Cacao products, Food grades and
standards, Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, it is proposed that 21
CFR part 163 be revised to read as
follows:

PART 163—CACAO PRODUCTS
Subpart A—General Provisions

Sec.
163.5 Methods of analysis.

Subpart B—Requirements for Specific
Standardized Cacao Products

163.110 Cacao nibs.

163.111 Chocolate liquor.

163.112 Breakfast cocoa.

163.113 Cocoa.

163.114 Lowfat cocoa.

163.117 Cocoa with dioctyl sodium
sulfosuccinate for manufacturing.

163.123 Sweet chocolate.

163.130 Milk chocolate.

163.135 Buttermilk chocolate.

163.140 Skim milk chocolate.

163.145 Mixed dairy product chocolates.

163.150 Sweet cocoa and vegetable fat
coating.

163.153 Sweet chocolate and vegetable fat
coating.

163.155 Milk chocolate and vegetable fat
coating.

Authority: Secs. 201, 301, 401, 403, 403A,
409, 701, 706 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 341, 343, 348,
371, 376).

Subpart A—General Provisions

§ 163.5 Methods of analysis.

Shell and cacao fat content in cacao
products shall be determined by the
following methods of analysis,
prescribed in “Official Methods of
Analysis of the Association of Official
Analytical Chemists,” which are
incorporated by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the
Association of Official Analytical
Chemists, 2200 Wilson Blvd., suite 400,
Arlington, VA 22201-3301, or may be
examined at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC.

(a) Shell content—12th ed. (1975),
sections 13.010~13.014, under the
heading “Shell in Cacao Nibs—Official
Final Action,” pp. 208-210.

(b) Fat content—15th ed. (1990),
methods 963.15, under the heading "Fat
in Cacao Products—Soxhlet Extraction
Method—Final Action, 1973,” pp. 770-
771.

Subpart B—Requirements for Specific
Standardized Cacao Products

§ 163.110 Cacao nibs.

(a) Description. {a) Cacao nibs is the
food prepared by removing the shell
from cured, cleaned, dried, and cracked
cacao beans. The cacao shell cortent is
not more than 1.75 percent by weight,
calculated on an alkali-free basis, as
determined by the method prescribed in
§ 163.5(a).

(2) The cacao nibs, or the cacao beans
from which they are prepared, may be
processed by heating with one or more
of the optional alkali ingredients
specified in paragraph (b)(1) of this
section.

(3) The cacao nibs, or the cacao beans
from which they are prepared, as
appropriate, may be further processed
with one or more of the optional
neutralizing agents specified in
paragraph (b)(2) of this section.

{b) Optional ingredients. The
following safe and suitable ingredients
may be used:

(1) Alkali ingredients. Ammonium,
potassium, or sodium bicarbonate,
carbonate, or hydroxide, or magnesium
carbonate or oxide, added as such, or in
aqueous solution. For each 100 parts by
weight of cacao nibs, used as such, or
before shelling from the cacao beans,
the total quantity of alkali ingredients
used is not greater in neutralizing value
(calcualted form the respective
combined weights of the alkali
ingredients used) than the neutralizing
value of 3 parts by weight of anhydrous
potassium carbonate.

(2) Neutralizing agents. Phosphoric
acid, citric acid, and L-tartaric acid,
added as such, or in agueous solution.
For each 100 parts by weight of cacao
nibs, used as such, or before shelling
from the cacao benas, the total quantity
of phosphoric acid used is not greater
than 0.5 parts by weight, expressed as
P,Os. The total amount, singly or in
combination, of citric acid and L-tartaric
acid is not greater than 1.0 part by
weight.

(c) Nomenclature. The name of the
food is “‘cacao nibs”, *“cocoa nibs”, or
“cracked cocoa".

(1) When the cacao nibs, or the cacao
beans from which they are prepared, are
processed with alkali ingredients
specified in paragraph (b}(1) of this
section, the name of the food shall be
accompanied by the statement
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“Processed with alkali” or “Processed
", the blank being filled in with the
common or usual name of the specific
alkali ingredient used in the food.

(2) When the cacao nibs, or the cacao
beans from which they are parpared, are
processed with neutralizing agents
specified in paragraph (b)(2) of this
section, the name of the food shall be
accompanied by the statement
“Processed with neutralizing agent” or
“Processed with ___", the blank being
filled in with the common or usual name
of the specific neutralizing agent used in
the food.

(3) Whenever the name of the food
appears on the label so conspicuously
as to be easily seen under customary
conditions of purchase, the statements
prescribed in paragraphs (c)(1} and
(c)(2) of this section shall precede or
follow the name without intervening
printed or graphic matter.

§ 163.111 Chocolate liquor.

{a) Description. (1) Chocolate liquor is
the solid or semiplastic food prepared
by finely grinding cacao nibs. The fat
content of the food may be adjusted by
adding one or more of the optional
ingredients specified in paragraph (b)(1)
of this section to the cacao nibs. -
Chocolate liquor contains not less than
50 percent nor more than 60 percent by
weight of cacao fat ag determined by the
method prescribed in § 163.5(b).

(2) Optional alkali ingredients
specified in paragraph (b)(2) of this
section may be used as such in the
preparation of chocolate liquor under
the conditions and limitations specified
in § 163.110(b)(1).

(3) Optional neutralizing agents
specified in paragraph (b)(3) of this
section may be used as such in the
preparation of the chocolate liquor
under the conditions and limitations
specified in § 163.110(b)(2).

(4) Chocolate liquor may be spiced,
flavored, or seasoned with one or more
of the ingredients listed in paragraph
(b)(4), (b)(5), and (b)(8) of this section.

(b) Optional ingredients. The
following safe and suitable lngredients
may be used:

(1) Cacao fat and cocoas (breakfast
cocoa, cocoa, or lowfat cocoa);

(2) Alkali ingredients—Ammonium,
potassium, or sodium bicarbonate,
carbonate, or hydroxide, or magnesium
carbonate or oxide, added as such, or in
aqueous solution;

(3) Neutralizing agents—Phosphoric
acid, citric acid, and L-tartaric acid,
added as such or in aqueous solution;

(4) Spices, natural and artificial
flavorings, gound whole nut meats,
ground coffee, dried malted cereal
extract, and other seasonings that do

not either singularly or in combination
impart a flavor that imitates the flavor
of chocolate, milk, or butter;

(5) Butter or milkfat; or

{6) Salt.

(c} Nomenclature The name of the-
food is “chocolate liquor”, “chocolate”,

“unsweetened chocolate”, “bitter
chocolate”, “baking chocolate”,

cookmg chocolate" “chocolate
coating”, or “unsweetened chocolate
coating".

(1) When any optional alkali
ingredient specified in paragraph (b)(2)
of this section is used, including those
used in the preparation of the cacao nibs
and cocoas from which the chocolate
liquor was prepared, the name of the
food shall be accompanied by the
statement “Processed thh alkali” or
“Processed with ___", the blank being
filled in with the common or usual name
of the specific alkali ingredient used in
the food.

(2) When any optional neutralizing
agent specified in paragraph (b)(3) of
this section is used, including those used
in the preparation of the cacao nibs and
cocoas from which the chocolate liquor
was prepared, the name of the food shall
be accompanied by the statement ’
“Processed with neutralizing agent” or
“Processed with ___", the blank being
filled in with the common or usual name
of the specific neutralizing ingredient
used in the food.

{(3) When one or more Spices,
flavorings, or seasonings specified in
paragraphs [b)(4) and {b)(5) of this
section is used in the chocolate liquor,
the label shall bear an appropriate
statement, e.g., “spice added"”, “Flavored
with ____", “Seasoned with __", or
“With _.___ added”, the blank being
filled in with the common or usual name
of the spice, flavoring, or seasoning
used, in accordance with § 101.22 of this
chapter.

(4) When two or more of the
statements set forth in this paragraph
are required, such statements may be
combined in a manner that is
appropriate, but not misleading.

(5) Whenever the name of the food
appears on the label so conspicuously
as to be easily seen under customary
conditions of purchase, the statements
prescribed in this section, showing
optional ingredients used, shall precede
or follow the name without intervening
printed or graphic matter.

§ 163.112 Breakfast cocoa.

(a) Description. (1) Breakfast cocoa is
the food prepared by pulverizing the
material remaining after part of the
cocoa fat has been removed from cocao
nibs. Breakfast cocoa contains not less
than 22 percent by weight of cacao fat

as determmed by the method prescribed
in § 163.5(b).

(2) Optional alkali ingredients
specified in paragraph (b)(1) of this
section may be used as such in the
preparation of breakfast cocoa under
the conditions and limitations specified
in § 163.110(b)(1).

(3) Optional neutralizing agents-
specified in paragraph (b)(2) of this
section may be used as such in the
preparation of the breakfast cocoa
under the conditions and limitations
specified in § 163.110(b)(2)..

(4) Braeakfast cocoa may be spiced,
flavored, or seasoned with one or more "
of the ingredients listed in paragraphs
(b)(3) and (b)(4) of this section.

(b) Optional ingredients. The
following safe and suitable ingredients
may be used:

(1) Alkali mgredlents—Ammomum,
potassium, or sodium bicarbonate,
carbonate, or hydroxide, or magnesium
carbonate or oxide, used as such or in
aqueous solution;

(2) Neutralizing agents—Phosphoric
acid, citric acid, and L-tartaric acid,
used as such or in aqueous solution;

(3) Spices, natural and artificial
flavorings, and other seasonings that do
not either singularly or in combination
impart a flavor that imitates the flavor

‘of chocolate, milk, or butter; or,

{4) Salt.

(c) Nomenclature. The name of the
food i is “breakfast cocoa”, or “high fat
cocoa”. -

(1) When any optional alkah
ingredient specified in paragraph (b)(1)
of this section is used, including those
used in the preparation of the cacao nibs
from which the breakfast cocoa was
prepared, the name of the food shall be
accompained by the statement
“Processed with alkali” or “Processed
with ", the blank being filled in with
the common or usual name of the '
specific alkali ingredient used in the

- food.

(2). When any optional neutralizing

~ agent specified in paragraph {b)(2) of

this section is used, including those used
in the preparation of the cacao nibs from
which the breakfast cocoa was
prepared, the name of the food shall be
accompained by the statement
“Processed with neutralizing agent” or
“Processed with ____", the blank being
filled in with the common or usual name
of the specific neutralizing agent used in
the food.

(3) When one or more of the spices,
flavorings, or seasonings specified in
paragraph (b)(3) of this section is used
in the breakfast cocoa, the label shall
bear an appropriate statement, e.g.,
“Spice added", “Flavored with__", or



24002

Federal Register / Vol. 57, No. 109 / Friday, June 5, 1992 / Proposed Rules

“With ___added", the blank being
filled in with the common or usual name
of the spice, flavoring, or seasoning
used, in accordance with § 101.22 of this
chapter.

(4) When two or more of the
statements set forth in this paragraph
are required, such statements may be
combined in a manner that is
appropriate, but not misleading.

(5) Whenever the name of the food
appears on the label so conspicuously
as to be easily seen under customary
conditions of purchase, the statements
prescribed in this paragraph showing
optional ingredients used shall precede
or follow the name without intervening
printed or graphic matter.

§ 163.113 (_:ocoa.

(a) Description. Cocoa is the food that
conforms to the definition and standard
of identity, and is subject to the
requirements for label declaration of
ingredients for breakfast cocoa in
§ 163.112, except that the cacao fat
content is less than 22 percent, but not
less than 10 percent by weight, as
determined by the method prescribed in
§ 163.5(b).

(b) Nomenclature. The name of the
food in “cocoa” or “medium fat cocoa”.

§ 163.114 Lowfat cocoa.

(a) Description. Lowfat cocoa is the
food that conforms to the definition and
standard of identity, and is subject to
the requirements for label declaration of
ingredients for breakfast cocoa in
§ 163.112, except that the cacao fat
content is less than 10 percent by
weight, as determined by the method
prescribed in § 163.5(b).

(b) Nomenclature. The name of the
food is “lowfat cocoa™.

§ 163.117 Cocoa with dioctyl sodium
sulfosuccinate for manufacturing.

(a) Description. Cocoa with dioctyl
sodium sulfosuccinate for manufacturing

is the food additive complying with the

provisions precribed in § 172.520 of this
chapter. It conforms to the definition
and standard of identity for breadkfast
cocoa in § 163.112, or for cocoa in
§ 163.113, or for lowfat cocoa in
§ 163.114, except that the food additive
contains dioctyl sodium sulfosuccinate
{complying with the requirements of
§ 172.810 of this chapter, including the
limit of not more than 0.4 percent by
weight of the finished food additive).
(b} Nomenclature. The name of the
food additive is “cocoa with dioctyl
sodium sulfosuccinate for
manufacturing” to which is added any
modifier of the word “cocoa” required
by the definition and standard of
identity to which the food additive

otherwise conforms. When the food
additive is used in a fabricated food, the
phrase “for manufacturing” may be
omitted from any declaration of
ingredients required under § 101.4 of this
chapter.

163.123 .Sweet chocolate.

(a) Description. (1) Sweet chocolate is
the solid or semiplastic food prepared
by intimately mixing and grinding
chocolate liquor with one or more
optional nutritive carbohydrate
sweeteners, and may contain one or
more of the other optional ingredients
specified in paragraph (b) of this
section.

(2} Sweet chocolate contains not less
than 15 percent by weight of chocolate
liquor complying with the requirements
of § 163.111, as calculated by subtracting
from the weight of the chocolate liquor
used the weight of the cacao fat therein
and the weights therein of any alkali,
neutralizing, and seasoning ingredients,
and multiplying the remainder by 2.2,
dividing the result by the weight of the
finished sweet chocolate, and
multiplying the quotient by 100. The
finsished sweet chocolate, contains less
than 12 percent by weight of total milk
solids.

(3) Semisweet chocolate or
bittersweet chocolate is sweet chocolate
that contains not less than 35 percent by
weight of chocolate liquor complying
with the requirements of § 163.111 and
calculated in the same manner as set
forth in paragraph (a)(2) of this section.

{4) Cacao fat is determined by the
method prescribed in § 163.5(b).

(b) Optional ingredients. The
following safe and suitable ingredients
may be used:

(1) Cacao fat;

(2) Nutritive carbohydrate sweeteners;

(3) Spices, natural and artificial
flavorings, ground whole nut meats,
ground coffee, dried malted cereal

* extract, salt, and other seasoning that do

not either singularly or in combination
impart a flavor that imitates the flavor
of chocolate, milk, or butter;

(4) Dairy ingredients:

(i) Cream, milkfat, butter;

(ii) Milk, concentrated milk, evaported
milk, sweetened condensed milk, dried
milk;

(iii) Skim milk, concentrated skim
milk, evaporated skim milk, sweetened
condensed skim milk, nonfat dry milk;

{iv) Concentrated buttermilk, dried
buttermilk; and

(v) Malted milk; or

(5) Emulsifying agents, used singly or
in combination, the total amount of
which does not exceed 1.0 percent by
weight.

(c) Nomenclature. The name of the
food is “sweet chocolate”, “sweet
chocolate coating”, "'semisweet
chocolate”, “semisweet chocolate
coating”, “bittersweet chocolate”, or
“bittersweet chocolate coating”, as
appropriate.

(1) When optional alkalizing
ingredients are used in the preparation
of the chocolate liquor or the cacao nibs
from which the chocolate was prepared,
the label shall bear the statement
*Processed with alkali” or “Processed
with *, the blank being filled in

. with the common or usual name of the

specific alkali ingredient used in the
food.

(2) When optional neutralizing agents
are used in the preparation of the
chocolate liquor or the cacao nibs from
which the chocolate was prepared, the
label shall bear the statement
“Processed with neutralizing agents” or
“Processed with ", the blank
being filled in with the common or usual
name or usual name of the specific
neutralizing agency used in the food.

(3) When one or more of the spices,
flavorings, or seasonings specified in
paragraph (b)(3) of this section is used
in the breadkfast cocoa, the label shall
bear an appropriate statement, e.g.,
“Spice added,” "Flavored with
or “With added”, the blank bemg
filled in with the common or usual name
of the spice, flavoring, or seasoning
used, in accordance with § 101.22 of this
chapter.

{4) When two or more of the
statements set forth in this paragraph
are required, such statements may be
combined in a manner that is
appropriate, but not misleading.

(5) Whenever the name of the food
appears on the label so conspicuously
as to be easily seen under customary
conditions of purchase, the statements
prescribed in this paragraph showing
optional ingredients used shall precede
or follow such name without intervening
printed or graphic matter.

§ 163.130 Milk chocolate.

(a) Description. (1) Milk chocolate is
the solid or semlplasuc food prepared
by intimately mixing and grinding
chocolate liguor with one or more of the
optional dairy ingredients and one or
more optional nutritive carbohydrate
sweeteners, and may contain one or
more of the other optional ingredients
specified in paragraph (b) of this
section.

(2} Milk chocolate contains not less
than 10 percent by weight of chocolate
liquor complying with the requirements
of § 163.111 as calculated by subtracting
from the weight of the chocolate liquor
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used the weight of cacao fat therein and
the weights of alkali, neutralizing and
seasoning ingredients, multiplying the
remainder by 2.2, dividing the result by
the weight of the finished milk
chocolate, and multiplying the quotient
by 100. The finished milk chocolate
contains not less than 3.39 percent by
weight of milkfat and not less than 12
percent by weight of total milk solids.

(b) Optional ingredients. The
following safe and suitable ingredients
may be used:

(1) Cacao fat;

(2) Nutritive carbohydrate sweeteners;

{3) Spices, natural and artifical
flavorings, ground whole nut meats,
ground coffee, dried malted cereal
extract, salt, and other seasonings that
do not either singularly or in
combination impart a flavor that
imitates the flavor of chocolate, milk, or
butter;

(4) Dairy mgredlents.

(i) Cream, milkfat, butter;

(ii) Milk, concentrated milk,
evaporated milk, sweetened condensed
milk, dried milk; and

(iii) Skim milk, concentrated skim
milk, evaporated skim milk, sweetened
condensed skim milk, nonfat dry milk;
or

(5) Emulsifying agents, used singly or
in combination, the total amount of
which does not exceed 1.0 percent by
weight.

(c) Nomenclature. The name of the
food is “‘milk chocolate” or “milk
chocolate coating”.

(1) When optional alkali ingredients
are used in the preparation of the
chocolate liguor or the cacao nibs from
which the milk chocolate was prepared,
the label shall bear the statement
“Processed with alkali” or “Processed
with ____", the blank being filled in with
the common or usual name of the
specific alkali ingredient used in the
food.

(2) When optional neutralizing agents
are used in the preparation of the
chocolate liquor or the cacao nibs from
which the milk chocolate was prepared,
the label shall bear the statement
“Processed with neutralizing agents” or
“Processed with ____", the blank being
filled in with the common or usual name
of the specific neutralizing agent used in
the food.

(3) When one or more of the spices,
flavorings, or seasonings specified in
paragraph (b)(3) of this section is used
in the breakfast cocoa, the label shall
bear an appropriate statement, e.g. ",
“Spice added”, “Flavored with ___", or
“With ___ added" the blank bemg
filled in with the common or usual name
of the spice, flavoring, or seasoning

used, in accordance with § 101.22 of this
chapter.

(4) When two or more of the
statements set forth in this paragraph
are required, such statements may be
combined in a manner that is
appropriate, but not misleading.

(5) Whenever the name of the food
appears on the label so conspicuously
as to be easily seen under customary
conditions of purchase, the statements
prescribed in this paragraph showing
optional ingredients used shall precede
or follow such name without intervening
printed or graphic matter.

§ 163.135 Buttermilk chocolate.

(a) Description. Buttermilk chocolate
is the food that conforms to the standard
of identity, and is subject to the labeling
requirements, for milk chocolate in
§ 163.130, except that:

(1) The optional dairy ingredients are
limited to sweet cream buttermilk,
concentrated sweet cream buttermilk,
dried sweet cream buttermilk, and any
combination of these.

{2) The finished buttermilk chocolate
contains less than 3.39 percent by
weight of milkfat and not less than 12
percent by weight of sweet cream
buttermilk solids.

(b) Nomenclature. The name of the
food is “buttermilk chocolate”,
“buttermilk chocolate coating”, “sweet
buttermilk chocolate”, “sweet buttermilk
chocolate coating”, “sweet cream
buttermilk chocolate™, or “sweet cream

buttermilk chocolate coating".

§ 163.140 Skim milk chocolate.

{(a) Description. Skim milk chocolate
is the food that conforms to the standard
of identity and is subject to the labeling
requirements of milk chocolate i in
§ 163.130, except that:

(1) The optional dairy ingredients are
limited to skim milk, evaporated skim
milk, concentrated skim milk, sweetened
condensed skim milk, nonfat dry milk,
and any combination of these.

(2) The finished skim milk chocolate
containg less than 3.39 percent by
weight of milkfat and not less than 12
percent by weight of skim milk solids.

(b) Nomenclature. The name of the
food is “skim milk chocolate”, “skim
milk chocolate coating”, “sweet skim
milk chocolate”, or “sweet skim milk
chocolate coating”.

§ 163.145 Mixed dairy product chocolates.

(a) Description. Mixed dairy product
chocolates are the foods that conform to
the standard of identity, and are subject
to the labeling requirements, for milk
chocolate in § 163.130, except that:

(1) The optional dairy ingredients for
each of the foods are mixtures of two or
more of the following:

(i) Any dairy ingredients specxﬁed in
§163.130;

{ii) Any dairy ingredients specified in
§163.135;

(iii) Any dairy ingredients specified in
§163.140; or

(iv) Malted milk; and

(2) The finished mixed dairy product
chocolates shall contain not less than 12
percent by weight of total milk solids
derived from those dairy products
referred to in paragraph (a) of this
section and may contain less than 3.39
percent by weight of milkfat. The
quantity of each component used in any
such mixture is such that no component
contributes less than one-third of the
weight of the total milk solids
contributed by that component which is
used in the largest proportion.

(b) Nomenclature. The name of the
food is “chocolate” or ““chocolate
coating”, preceded by the designation of
the type of milk ingredients used as
prescribed in paragraph (a) of this
section in the order of predominance by
weight, e.g., “milk and skim milk
chocolate”.

§163.150 Sweet cocoa and vegetable fat
coating.

(a) Description. Sweet cocoa and
vegetable fat coating is the food that
conforms to the standard of identity,
and is subject to the labeling
requirements, for sweet chocolate in
§163.123, except that:

(1) In the preparation of the product,
cocoa, or a mixture of cocoa and
chocolate liquor is used in such quantity
that the finished food contains not less
than 6.8 percent by weight of nonfat
cacao solids, calculated on a moisture-
free basis;

(2) One or more optional ingredients
specified in paragraph (b) of this section
are used; and -

(3) The requirement in §163.123(a)(2)

_limiting the total milk solids content to

less than 12 percent by Weight does not
apply.

(b) Optional ingredients. (1) Breakfast
cocoa, cocoa, lowfat cocoa;

(2) Chocolate liquor;

(3) Safe and suitable vegetable
derived fats, oils, and stearins other
than cacao fat. The fats, oils, and
stearins may be hydrogenated;

(4) Safe and suitable dairy-derived
ingredients; and

(5) Safe and suitable bulking agents,
formulation aids, humectants, and
texturizers.

{c) Nomenclature. The name of the
food is “sweet cocoa and vegetable fat
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coating.” Alternatively, the common or
usual name of the vegetable derived fat
ingredient may be used in the name of
the food e.g., “sweet cocoa and ___ oil
coating”, the blank being filled in with
the common or usual name of the
specific vegetable fat used.

§ 163.153 Sweet chocolate and vegetable
fat coating.

(a) Description. Sweet chocolate and
vegetable fat coating is the food that
conforms to the standard of identity,
and is subject to the labeling
requirements, for sweet chocolate in
§ 163.123, except that one or more
optional ingredients specified in
paragraph (b) of this section are used.
Compliance with the requirement in
§ 163.123(a)(2) limiting the total milk
solids content to less than 12 percent by
weight shall be calculated by including
only those dairy ingredients referred to
in § 163.123(b}(4).

(b} Optional ingredients. (1) Safe and
suitable vegetable derived fats, oils, and
stearins other than cacao fat. The fats,
oils, and stearins may be hydrogenated;

(2) Safe and suitable dairy-derived
ingredients; and

(3) Safe and suitable bulking agents,
formulation aids, humectants, and
texturizers.

(c) Nomenclature. The name of the
food is “sweet chocolate and vegetable
fat coating.” Alternatively, the common
or usual name of the vegetable derived
~ fat ingredient may be used in the name
of the food e.g., “sweet chocolate and
——— oil coating”, the blank being filled
in with the common or usual name of the
specific vegetable fat used.

§ 163.155 Milk chocolate and vegetable fat
coating.

(a) Description. Milk chocolate and
vegetable fat coating is the food that
conforms to the standard of identity,
and is subject to the labeling
requirements, for milk chocolate in
§ 163.130 or skim milk chocolate in
§ 163.140, except that one or more
optional ingredients specified in
paragraph (b} of this section are used.
Compliance with the requirement in
§ 163.130(a)(2) that the product contains
not less than 12 percent by weight of
nonfat milk solids shall be calculated
using only those dairy ingredients
referred to in § 163.130(b){4).

(b} Optional ingredients. (1) Safe and
suitable vegetable derived oils, fats, and
stearins other than cacao fat. The oils,
fats, and stearins may be hydrogenated;

(2) Safe and suitable dairy-derived
ingredients; and

(3) Safe and suitable bulking agents,
formulation aids, humectants, and
texturizers.

(c} Nomenclature. The name of the
food is “milk chocolate and vegetable
fat coating” or “skim milk chocolate and
vegetable fat coating,” as appropriate.
Alternatively, the common or usual
name of the vegetable derived fat
ingredient may be used in the name of
the food e.g., “milk chocolate and
oil coating”, the blank being filled in
with the common or usual name of the
specific vegetable fat used.

Dated: May 8, 1992.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 92-13032 Filed 6-4-92; 8:45 am]
BILLING CODE 4160-01-M

Dated: May 29, 1992.
Deborah Dalton,

Deputy Director, Consensus and Dispute
Resolution Program.

[FR Doc. 92-13099 Filed 6-4-92; 8:45 am]
BILLING CODE 6560-50-8

FEDERAL MARITIME COMMISSION
46 CFR Part 510
{Docket No. 92-30]

Licensing of Ocean Freight
Forwarders

AGENCY: Federal Maritime Commission.
ACTION: Proposed rule.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, and
268

[FRL 4137-4])

Public Meeting on the Hazardous
Waste Identification Rule

AGENCY: Environmental Protection
Agency.

" ACTION: Notice of meeting.

SUMMARY: EPA’s Office of Solid Waste
will conduct a Roundtable Discussion of
the issues raised by its recently
proposed Hazardous Waste
Identification Rule (57 FR 21450, May 20,
1992). The proposed rule contained a
number of different options for
exempting low-toxicity wastes under
Subtitle C of RCRA. The discussion will
include: The advantages and
disadvantages of the alternative
conceptual approaches; EPA's specific
information needs; and the utility of
additional Roundtable Discussions.

DATES: The meeting will be held on June
15, 1992, and will begin at 8:30 a.m., and
end at 5 p.m.

ADDRESSES: The meeting will be held at
the Washington Hilton, 1919
Connecticut Avenue, NW., Washington,
DC, 20009, (202) 483-3000.

FOR MORE INFORMATION CONTACT:

For information on subst